
Engaging the U.N. Guiding 
Principles on Business and 
Human Rights: the inter-american 
commission on human rights & 
the extractive sector

Relacionando os Princípios 
Orientadores das Nações 
Unidas sobre Empresas e 
Direitos Humanos a Comissão 
Interamericana de Direitos 
Humanos e o setor extrativista

Cindy S. Woods



Sumário

CrôniCas da atualidade do direito internaCional ........................................................ 2
Sarah Dayanna Lacerda Martins Lima, Carina Costa de Oliveira e Erika Braga

CrôniCas do direito internaCional dos investimentos ...............................................12
Nitish Monebhurrun

Por que voltar a Kelsen, o jurista do séCulo XX ? .......................................................16
Inocêncio Mártires Coelho

o PrinCíPio da efetividade Como Conteúdo da norma fundamental (grundnorm) de 
Kelsen ..............................................................................................................................45

Carlos Alberto Simões de Tomaz e Renata Mantovani de Lima

a juridifiCação de Conflitos PolítiCos no direito internaCional PúbliCo ContemPorâ-
neo: uma leitura política da paz pelo direito de Hans Kelsen a partir do pensamento polí-
tico de claude lefort ......................................................................................................57

Arthur Roberto Capella Giannattasio 

o sinCretismo teóriCo na aProPriação das teorias monista e dualista e sua questioná-
vel utilidade Como Critério Para a ClassifiCação do modelo brasileiro de inCorPora-
ção de normas internaCionais .........................................................................................78

Breno Baía Magalhães

direito global em Pedaços: fragmentação, regimes e Pluralismo .............................98
Salem Hikmat Nasser

Por uma teoria jurídiCa da integração regional: a inter-relação direito interno, direi-
to internacional público e direito da integração .......................................................... 139

Jamile Bergamaschine Mata Diz e Augusto Jaeger Júnior

a teoria da interConstituCionalidade: uma análise com base na américa latina .......... 160
Daniela Menengoti Ribeiro e Malu Romancini



o diálogo hermenêutiCo e a Pergunta adequada à aPliCação dos tratados internaCio-
nais de direitos humanos no brasil: Caminhos Para o ProCesso de internaCionalização 
da Constituição .............................................................................................................. 176

Rafael Fonseca Ferreira e Celine Barreto Anadon

o direito ComParado no stf: internaCionalização da jurisdição ConstituCional brasi-
leira ............................................................................................................................... 194

Carlos Bastide Horbach

the PhilosoPhy of international law in ContemPorary sCholarshiP: overComing ne-
gligenCe through the global eXPansion of human rights ......................................... 212

Fabrício Bertini Pasquot Polido, Lucas Costa dos Anjos e Vinícius Machado Calixto 

oPortunidades e desafios das twail no ConteXto latino-ameriCano a Partir de Pers-
PeCtivas dos Povos indígenas ao direito internaCional ...............................................227

Fernanda Cristina de Oliveira Franco

Por que uma análise eConômiCa do direito internaCional PúbliCo? desafios e perspecti-
vas do método no brasil ....................................................................................................................246

Gustavo Ferreira Ribeiro e Jose Guilherme Moreno Caiado

análise eConômiCa do direito internaCional ..............................................................263
Michele Alessandra Hastreiter e Luís Alexandre Carta Winter

raCionalidade eConômiCa e os aCordos bilaterais de investimento ...........................284
Michele Alessandra Hastreiter e Luís Alexandre Carta Winter

looKing for a briCs PersPeCtive on international law ...........................................304
Gabriel Webber Ziero

a influênCia do direito desPortivo transnaCional no ordenamento jurídiCo brasilei-
ro: da reprodução de normas à aplicação direta pela jurisdição estatal ........................324

Tiago Silveira de Faria

ConvenCionalização do direito Civil: a aPliCação dos tratados e Convenções interna-
Cionais no âmbito das relações Privadas .......................................................................342

Alexander Perazo Nunes de Carvalho



national judges and Courts as institutions for global eConomiC governanCe ........356

Juízes e tribunais nacionais como instituições para a governança global ........................................ 356
Camilla Capucio

is trade governanCe Changing? ................................................................................. 371
Alberto do Amaral Júnior

os fundos abutres: meros PartiCiPantes do Cenário internaCional ou sujeitos Perante 
o direito internaCional? ..............................................................................................384

Guilherme Berger Schmitt

shareholder agreements in PubliCly traded ComPanies: a ComParison between the 
u.s. and brazil ..............................................................................................................402

Helena Masullo

regulação do investimento estrangeiro direto no brasil: da resistência aos tratados 
bilaterais de investimento à emergência de um novo modelo regulatório ..................... 421

Fabio Morosini e Ely Caetano Xavier Júnior

da qualifiCação jurídiCa das distintas formas de Prestação teCnológiCa: breve análise 
do marCo regulatório internaCional ..........................................................................449

Daniel Amin Ferraz

redefining terrorism: the danger of misunderstanding the modern world’s gravest 
threat ............................................................................................................................464

Jennifer Breedon

as eXeCuções seletivas e a resPonsabilização de agentes terroristas ........................485
Alexandre Guerreiro

international Criminals and their virtual CurrenCies: tHe need for an international 
effort in regulating virtual currencies and combating cyber crime .............................. 512

Joy Marie Virga

Criminalidad transnaCional organizada en el ámbito del merCosur: ¿haCia un 
dereCho Penal regional? ............................................................................................528

Nicolás Santiago Cordini e Mariano Javier Hoet



rumo à internaCionalização da Proteção Penal do meio ambiente: dos eCoCrimes ao 
eCoCídio ......................................................................................................................... 541

Kathia Martin-Chenut, Laurent Neyret e Camila Perruso

engaging the u.n. guiding PrinCiPles on business and human rights: the inter-
-ameriCan Commission on human rights & the eXtraCtive seCtor .............................. 571

Cindy S. Woods

o direito humano à ComuniCação Prévia e Pormenorizada das aCusações nos ProCessos 
administrativos: o desprezo do superior tribunal de justiça ao pacto de san josé da 
costa rica e à corte interamericana de direitos Humanos ...................................................590

Daniel Wunder Hachem e Eloi Pethechust 

a resPonsabilidade internaCional do brasil em faCe do Controle de ConvenCionali-
dade em sede de direitos humanos: Conflito de interPretação entre a jurisdição da 
Corte interameriCana de direitos humanos e o suPremo tribunal federal quanto a 
lei de anistia ................................................................................................................. 612

Carla Ribeiro Volpini Silva e Bruno Wanderley Junior

a Criação de um esPaço de livre residênCia no merCosul sob a PersPeCtiva teleológiCa 
da integração regional: aspectos normativos e sociais dos acordos de residência ....... 631

Aline Beltrame de Moura

a funCionalização Como tendênCia evolutiva do direito internaCional e sua Con-
tribuição ao regime legal do banCo de dados de identifiCação de Perfil genétiCo no 
brasil .............................................................................................................................650

Antonio Henrique Graciano Suxberger

o direito internaCional e a Proteção dos direitos de Crianças e de adolesCentes em 
Conflito Com a lei em moçambique ..............................................................................667

Bernardo Fernando Sicoche

obtenção de Provas no eXterior: Para além da leX fori e leX diligentiae ................685
André De Carvalho Ramos



a slight revenge and a growing hoPe for mauritius and the Chagossians: the un-
Clos arbitral tribunal’s award of 18 marCh 2015 on Chagos marine ProteCted 
area (mauritius v. united Kingdom) ...........................................................................705

Géraldine Giraudeau

análise da resPonsabilidade internaCional da uCrânia Por violação dos direitos hu-
manos na queda do voo da malaysia airlines (mh17) .................................................728

Daniela Copetti Cravo

natureza jurídiCa do desenvolvimento sustentável no direito internaCional .......739
Pedro Ivo Diniz

a influênCia da soft law na formação do direito ambiental ......................................767
Leonardo da Rocha de Souza e Margareth Anne Leister

as ComPliCadas inter-relações entre os sistemas internos e internaCionais de Prote-
ção do direito ao meio ambiente sadio .........................................................................785

José Adércio Leite Sampaio e Beatriz Souza Costa

normas editoriais .........................................................................................................803



doi: 10.5102/rdi.v12i2.3572 Engaging the U.N. Guiding Principles on 
Business and Human Rights: the inter-
american commission on human rights & the 
extractive sector*

Relacionando os Princípios Orientadores das 
Nações Unidas sobre Empresas e Direitos 
Humanos a Comissão Interamericana de 
Direitos Humanos e o setor extrativista

Cindy S. Woods**

AbstrAct

Following the adoption of  the U.N. Guiding Principles on Business 
and Human Rights (Guiding Principles) in 2011, states have increasingly 
engaged with the need to protect against and remedy corporate human ri-
ghts abuses. This can be seen in the proliferation of  National Action Plans 
(NAPs) on business and human rights (BHR). Many countries through the 
Americas have begun drafting BHR NAPs, and engaging in other activities 
to promote corporate accountability and social responsibility. As the nor-
malization of  BHR standards continues in the region, it is important for the 
Inter-American Commission on Human Rights (IACHR) to take a lead role 
in setting regional standards for the state responsibility to protect against 
and remedy corporate human rights abuse. This paper illustrates, through a 
discussion of  the IACHR’s mandate and functions, along with an analysis 
of  the Commission’s work in the extractive sector that the IACHR is both 
capable of  and obliged to engage with the Guiding Principles.  
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1. IntroductIon

In recent years, the business and human rights movement has climbed 
to the top of  the international human rights agenda. Starting in the 1970s, 
as multinational corporations increased in fiscal and political power throu-
ghout the neoliberal boom of  the era, and as corporate complicity in large 
scale human rights abuses came to light, civil society and governments alike 
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began to push for increased corporate accountability.1 
After multiple failed endeavors within the United Na-
tions system at drafting a binding code of  conduct for 
transnational corporations, in 2011, the Human Rights 
Council adopted the Guiding Principles on Business 
and Human Rights (Guiding Principles).2 These prin-
ciples lay out, in three pillars, the state duty to protect 
individuals against human rights abuses; the corporate 
responsibility to respect human rights; and the need for 
greater access to judicial and non-judicial remedies for 
victims of  corporate human rights abuse.3 Following 
the endorsement of  the Guiding Principles, the subse-
quently created Working Group on the issue of  human 
rights and transnational corporations and other business 
enterprises called upon states to begin operationalizing 
the Guiding Principles through the creation of  National 
Action Plans (NAPs)—“evolving policy strateg[ies]” 
aimed at creating cohesive and coherent implementa-
tion.4 Over thirty countries have committed to creating 
a NAP, including many within the inter-American sys-
tem, signaling the region’s readiness to engage with the 
Guiding Principles.5  

1  The Bhopal gas tragedy of  1984 is probably the most cited case 
of  corporate complicity in human rights abuse, though calls for an 
international code of  conduct for TNCs began in the mid-seventies. 
See, Address Delivered by Salvador Allende Gossens, President of  
Chile, at the inaugural ceremony on 13 April 1973, United Nations 
Conference on Trade and Development, Proceedings of  the United Na-
tions Conference on Trade and Development, Apr. 13-May 21, 1972, 62, 
U.N. Doc. TD/180 (Vol. 1), Annex VIII (1973).  
2  U.N. Special Representative of  the Secretary-General, Guid-
ing Principles on Business and Human Rights: Implementing the 
United Nations “Protect, Respect and Remedy” Framework: Rep. 
of  the Special Representative of  the Secretary-General on the Issue 
of  Human Rts. and Transnat’l Corp. and other Bus. Enter., John 
Ruggie, Annex, U.N. Doc. A/HRC/17/31 (Mar. 21, 2011) [here-
inafter Guiding Principles]. For more on past attempts at drafting 
a binding code of  conduct, see Cindy S. Woods, “It Isn’t A State 
Problem”: The Minas Conga Mine Controversy and the Need for 
Binding International Obligations on Corporate Actors, 46 Geo. J. 
Int. L. 629, 635-39 (2015).
3  Guiding Principles, supra note 2. 
4  U.N. Working Group on Business and Human Rights, Guidance 
on National Action Plans on Business and Human Rights ii (2014) 
[hereinafter Working Group Guidance].
5  Compare State National Action Plans, U.N. Human Rights Of-
fice of  the High Commissioners for Human Rights, http://www.
ohchr.org/EN/Issues/Business/Pages/NationalActionPlans.aspx 
(last visited Apr. 8, 2015) with National Action Plans, Business & Hu-
man Rights Resource Center. http://business-humanrights.org/en/
un-guiding-principles/implementation-tools-examples/implemen-
tation-by-governments/by-type-of-initiative/national-action-plans 
(last visited Apr. 8, 2015). Countries within the region committed to 
forming a NAP include, Argentina, Brazil, Chile, Colombia, Guate-
mala, Mexico, and the United States. Id. 

The Guiding Principles were favorably received 
throughout the international community, not only by 
states, but also regional bodies; the General Assembly 
of  the Organization of  American States (OAS) endor-
sed the principles in June 2014.6 As the supreme or-
gan of  the OAS, the General Assembly requested the 
Inter-American Commission on Human Rights (IA-
CHR) to “continue supporting states in the promotion 
and application of  the state and business commitments 
in the area of  human rights and business.”7 However, 
the IACHR has been slow on the uptake. Some merit 
this lethargy to unfamiliarity on the Commission’s part 
with the new business and human rights lexicon, while 
others question if  the mandate of  the IACHR is ade-
quate to allow the Commission to implementation the 
Guiding Principles. This paper aims to put both of  the-
se mistaken assumptions to rest by illustrating that not 
only is the promotion of  the Guiding Principles squa-
rely within the Inter-American Commission’s mandate, 
but also that the Commission is well-versed in issues of  
business and human rights, through an analysis of  the 
inter-American human rights system’s prior decisions, 
hearings and reports. In demonstrating the latter point, 
the paper will focus on the extractive industry; arguably 
one of  the sectors most fraught with corporate human 
rights abuses in the Americas. Finally, the paper will go 
one step further, and illustrate the importance of  the 
IACHR’s engagement with the Guiding Principles. 

The paper will progress as follows: Part II introdu-
ces the Guiding Principles in greater detail, before tur-
ning to a discussion regarding the implementation of  
the principles in domestic spheres. Part III focuses on 
the inter-American system, introducing the Inter-Ame-
rican Commission, overviewing its functions and clari-
fying its mandate. Part IV illustrates how the Commis-
sion has been engaging with the topic of  business and 
human rights through its work regarding the extractive 
sector, focusing on three main issues: indigenous peo-
ples’ rights, criminalization of  human rights defenders, 
and private security. Part V argues that the Commission 
should and must engage with the principles because 
it has been request to by the OAS General Assembly, 
has the ability to set normative standards in the field, 
and should seek to close gaps in accountability. Part VI 

6  Organization of  American States, Resolution Promotion and 
Protection of  Human Rights in Business, OAS AG/RES. 2840 
(XLIV-O/14) (June 4, 2014) [hereinafter OAS Resolution].
7  Id. at 3. 
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concludes by suggesting that the Commission can and 
should begin effectively and explicitly engaging the Gui-
ding Principles within the inter-American system. 

2. the u.n. GuIdInG PrIncIPles on busIness 
And humAn rIGhts

The U.N. Guiding Principles on Business and Hu-
man Rights were unanimously endorsed by the Human 
Right Council in 2011. The principles are the culmina-
tion of  Professor John Ruggie’s six-year mandate to 
identify and clarify standards of  corporate responsibili-
ty and accountability for multinational corporations and 
explicate the duties of  States in regulating and adjudica-
ting the role of  multinational corporations with regards 
to human rights. 8 

A. The Three Pillars

The Guiding Principles are based on a three-pillared 
“Protect, Respect, and Remedy” Framework, which es-
tablishes the (1) state duty to protect human rights; (2) 
the corporate responsibility to respect human rights; 
and (3) the need for greater access to remedy, both ju-
dicial and non-judicial, for victims of  business-related 
abuse.9 The following is a brief  discussion of  each pi-
llar, highlighting the pertinent principles for subsequent 
analysis. 

State Duty to Protect

States are obligated to protect individuals within 
their jurisdiction against human rights abuses caused by 
corporate actors.10 This obligation requires that states 
take appropriate steps to “prevent, investigate, punish 
and redress such abuse through effective policies, le-
gislation, regulations and adjudication.”11 In part, states 

8  Comm’n on Human Rights Res. 2005/69, Human Rights and 
Transnational Corporations and Other Business Enterprises, U.N. 
Doc.E/CN.4/RES/2005/69 (Apr. 20, 2005). 
9  Special Rep. of  the Sec’y Gen. on the issue of  human rights and 
transnat’l corps. and other bus. enters., John Ruggie, Promotion and 
Protection of  All Human Rights, Civil, Political, Economic, Social and Cul-
tural Rights, Including the Right to Development: Protect, Respect and Remedy: 
a Framework for Business and Human Rights, U.N. Doc. A/HRC/8/5 
(Apr. 7, 2008). 
10  Id. princ. 1.
11  Id. 

should enforce de jure and de facto laws which require 
businesses to respect human rights, periodically reasses-
sing the adequacy of  these laws, and provide effective 
guidance to corporate actors regarding how to respect 
human rights within their operations.12 States should 
take additional steps to protect individuals against hu-
man rights abuses caused by parastatal corporations or 
other business enterprises substantially supported by 
the state.13 In conflict-affected areas, where the con-
trol over territory, resources or a Government itself  is 
contested and the risk of  human rights abuses is hei-
ghtened, states have additional human rights duties to 
ensure that corporations are not involved in causing or 
exacerbating human rights abuses.14 These auxiliary du-
ties include “engaging at the earliest stage possible with 
business enterprises to help them identify, prevent and 
mitigate the human rights-related risks of  their activities 
and business relationships” and “providing adequate as-
sistance to business enterprises to assess and address 
the heightened risk of  abuses, paying special attention 
to both gender-based and sexual violence.”15 

Corporate Responsibility to Respect

While there is no legal obligation for corporations’ 
to uphold human rights norms, business enterprises 
have a responsibility to respect internationally recog-
nized human rights.16 This responsibility exists inde-
pendently from states’ ability or willingness to uphold 
their human rights duties, and above and beyond com-
pliance with national laws and regulations that seek to 
protect human rights.17 The corporate responsibility to 
respect is twofold: (1) corporations should avoid in-
fringing on the human rights of  others through their 
activities but address such impacts when they occur 
and, (2) they should seek to prevent or mitigate adverse 
human rights impacts that are “directly linked to their 
operations, products or services by their business rela-
tionships,” even if  they have not directly contributed 

12  Id. princ. 3. 
13  Id. princ. 4.
14  Id. princ. 7.
15  Id. 
16  Id. princ. 11. These rights are understood, at a minimum, to 
encompass the rights expressed in the International Bill of  Human 
Rights and the fundamental rights protected in the International 
Labor Organization’s (ILO) Declaration on Fundamental Principles 
and Rights at Work. Id. princ. 12.
17  Id. princ. 11 cmt.
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to the harm.18 Addressing human rights impacts means, 
“taking adequate measures for their prevention, mitiga-
tion and where appropriate, remediation.”19 In order for 
corporations to identify, mitigate and account for how 
they address adverse human rights impacts, they should 
carry out human rights due diligence, which should 
include “assessing actual and potential human rights 
impacts, integrating and acting upon the findings, tra-
cking responses, and communicating how impacts are 
addressed.”20 Some ways to gauge human rights risks in-
clude seeking meaningful consultation with potentially 
affected groups and other stakeholders, and drawing on 
internal and independent external human rights exper-
tise.21 

Access to Remedy 

States must ensure, through judicial, administrati-
ve, legislative or other appropriate means that victims 
of  business-related human rights abuse have access to 
effective remedy.22 Failure to investigate, punish and re-
dress corporate human rights abuses renders the state 
duty to protect meaningless.23 States should therefore 
ensure the effectiveness of  their domestic judicial me-
chanisms in the context of  addressing corporate human 
rights abuses; this includes reducing legal, practical and 
other barriers that could lead to a failure by victims to 
access remedy.24 State-based and non-state-based grie-
vance mechanisms can also be used as an alternative 
source of  remedy for corporate human rights abuses.25 
However, in order to be effective, these non-judicial 
grievance mechanisms should be legitimate, accessible, 
predictable, equitable, transparent, rights-compatible, 
and a source of  continuous learning.26

B. Moving Forward: Implementing the Guiding 
Principles 

Following its endorsement of  the Guiding Princi-
ples, the Human Rights Council established a Working 

18  Id. princ. 13.
19  Id. 
20  Id. princ. 17.
21  Id. princ. 18. 
22  Id. princ. 25. 
23  Id. 
24  Id. princ. 26. 
25  Id. princ. 27-31.
26  Id. princ. 31. 

Group on the issue of  human rights and transnational 
corporations and other business enterprises (Working 
Group), requesting it, in part, to “promote the effective 
and comprehensive dissemination and implementation 
of  the Guiding Principles.”27 In this regard, the Working 
Group has encouraged all states to develop and enact 
National Action Plans (NAPs), fluid policy strategies 
aimed at preventing corporate human rights abuses 
through the promotion of  the Guiding Principles.28 The 
Working Group and a number of  civil society organiza-
tions have developed guidance on the development of  
NAPs.29 According to the Working Group, one essen-
tial criterion for the creation of  an effective NAP is the 
meaningful involvement of  interested stakeholders in 
an inclusive and transparent process.30 

As of  April 2015, more than thirty countries have 
committed to or have drafted NAPs, including at least 
six countries within the inter-American system.31 In line 
with prevailing guidance, many of  these countries have 
reached out to civil society organizations and other inte-
rested stakeholders for inputs, evaluations and guidan-
ce, including the U.S. process of  public consultations 
in collaboration with universities and civil society or-
ganizations and the Mexican government’s engagement 
with domestic and international civil society organiza-
tions.32 Accompanying this rising interest in and colla-
boration on the development of  NAPs in the Western 
Hemisphere have come calls for the increased partici-
pation of  the Inter-American Commission on Human 
Rights in regional NAPs processes.33  For example, in 

27  Human Rights Council Res. 17/4, Human rights and transna-
tional corporations and other business enterprises, 17th Sess., U.N. 
Doc. A/HRC/Res/17/4 (July 6, 2011).  
28  Working Group Guidance, supra note 4 at ii. 
29  See, e.g., Id.; The Danish Institute for Human Rts. & The Int’l 
Corp. Accountability Roundtable, National Action Plans on Busi-
ness and Human Rights: A Toolkit for the Development, Imple-
mentation and Review of  State Commitments to Business and Hu-
man Rights 16-17 (2014).  
30  Working Group Guidance, supra note 4 at ii.
31  See supra note 5. 
32  See, Christopher Smart, Announcement of  Opportunity to Provide 
Input into the U.S. National Action Plan on Responsible Business Conduct, 
U.S. National Security Council (Nov. 20, 2014; 1:29 PM), https://
www.whitehouse.gov/blog/2014/11/20/announcement-oppor-
tunity-provide-input-us-national-action-plan-responsible-business- 
(last visited Apr. 10, 2015); ICAR & PODER Partner to Support the 
Development of  a National Action Plan on Business & Human Rights in 
Mexico, International Corporate Accountability Roundtable, http://
accountabilityroundtable.org/analysis/icarpoderprojectmexiconap/ 
(last visited Apr. 10, 2015). 
33  See, e.g., Letter to the Inter-American Commission on Human Rights 
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December the Chilean government announced that it 
had begun the NAP process and would “look to the [In-
ter-American] Commission for advisement throughout 
[the] process.”34  With the growing number of  countries 
within the inter-American system committed to drafting 
NAPs, it is time for the Inter-American Commission 
to take a leadership role in this emerging human rights 
movement in the region.

3. the Inter-AmerIcAn commIssIon on hu-
mAn rIGhts

The Inter-American Commission on Human Rights 
(IACHR) was formed in 1959 by the Organization of  
American States as an autonomous organ tasked with 
the promotion and protection of  human rights. Since 
its inception, the IACHR has monitored state activities 
and served as a focal point of  human rights consensus 
within the region. As calls for increased Commission 
engagement with the Guiding Principles become stron-
ger, some question whether the IACHR has the man-
date or capacity to widen its scope to broader issues 
of  business and human rights. However, an overview 
of  the Commission’s mandate and structure reveals this 
possibility to be well within the realm of  the IACHR’s 
authority.  

A. The IACHR’s Mandate and Functions

The principal function of  the Commission is to 
“promote the observance and protection of  human 
rights” in the Western Hemisphere.35 The American 
Convention on Human Rights in 1969 defines in more 
specific terms the functions and powers of  the Com-

on Integrating Business and Human Rights, International Corporate 
Accountability Roundtable (Dec. 18, 2014), http://accountability-
roundtable.org/wp-content/uploads/2014/12/ICAR-Letter-to-
Inter-American-Commission.pdf  (last visited Apr. 10, 2015). 
34  Id.; see also, Subsecretario Edgardo Riveros participó en Foro Anual 
sobre Derechos Humanos y Empresas en Naciones Unidas, Ministerio de 
Relaciones Exteriores de Chile (Dec. 2, 2014), http://www.min-
rel.gov.cl/subsecretario-edgardo-riveros-participo-en-foro-anual-
sobre-derechos-humanos-y-empresas-en-naciones-unidas/min-
rel/2014-12-03/100147.html (last visited Apr. 10, 2015). 
35  Organization of  American States, Charter of  the Organization 
of  American States (Signed in Bogotá in 1948 and amended by the 
Protocol of  Buenos Aires in 1967, by the Protocol of  Cartagena 
de Indias in 1985, by the Protocol of  Washington in 1992, and by 
the Protocol of  Managua in 1993), Apr. 30, 1948, 1609 U.N.T.S. 48. 

mission, which include:
(a.) to develop an awareness of  human rights among 
the peoples of  America;

(b.) to make recommendations to the governments 
of  the member states, when it considers such action 
advisable, for the adoption of  progressive measures 
in favor of  human rights within the framework of  
their domestic law and constitutional provisions 
as well as appropriate measures to further the 
observance of  those rights;

(c.) to prepare such studies or reports as it considers 
advisable in the performance of  its duties;

(d.) to request the governments of  the member 
states to supply it with information on the measures 
adopted by them in matters of  human rights;

(e.) to respond, through the General Secretariat 
of  the Organization of  American States, to 
inquiries made by the member states on matters 
related to human rights and, within the limits of  
its possibilities, to provide those states with the 
advisory services they request;

(f.) to take action on petitions and other 
communications pursuant to its authority under 
the provisions of  Articles 44 through 51 of  this 
Convention; and

(g.) to submit an annual report to the General 
Assembly of  the Organization of  American States.36

These functions and powers are further refined by the 
Statute of  the IACHR, which provides more context to 
the Commission’s mandate, especially regarding individual 
petitions.37 While the IACHR mandate is quite broad, the 
work of  the Commission generally falls within three main 
categories: the (1) individual petition system; (2) monitoring 
of  Member States human rights situations; and (3) special 
attention to priority thematic areas.

Individual Petition System 

The Commission has the authority to act on peti-
tions containing denunciations or complaints alleging 
violation of  the American Convention on Human Ri-
ghts or the American Declaration of  the Rights and 
Duties of  Man brought by any individual, group of  
persons, or nongovernmental entity legally recognized 

36  Organization of  American States, American Convention on Hu-
man Rights, “Pact of  San Jose”, Costa Rica, Nov. 22, 1969, OAS Treaty 
Series No. 36; 1144 U.N.T.S. 123 [hereinafter Pact of  San Jose]. 
37  Organization of  American States, Statute of  the Inter-American 
Commission on Human Rights, Oct. 1, 1979, O.A.S. Off. Rec. OEA/
Ser.P/IX.0.2/80, Vol. 1 at 88. 
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in a member state.38 While the Commission’s finding in 
any case brought before it is not considered binding, it 
does have the authority to forward cases of  violations 
of  the American Convention to the Inter-American 
Court on Human Rights, whose findings are binding on 
those member state that have accepted its jurisdiction.39 
Through the petition system, the Commission can also 
call on states to adopt precautionary measure to avoid 
serious and irreparable harm to life and personal inte-
grity.40 

Member State Monitoring

The IACHR also monitors member states through 
the presentation of  its Annual Report to the General 
Assembly and the publication of  special reports on the 
human rights situation in member states or specific hu-
man rights problems within the region.41 Additionally, 
the Commission carries out in loco visits to monitor 
human rights situations at the request or permission of  
member states to investigate specific situations or take 
broader stock of  the general situation of  human rights 
in the state.42 

Priority Thematic Areas

In relation to priority thematic areas, the Commis-
sion maintains nine rapporteurships on broad topics 
of  human rights.43 These rapporteurships are aimed 
at strengthening, promoting and systematizing the 
IACHR’s work surrounding these groups, communities 

38  American Convention on Human Rights, supra note 42 at art. 44; 
Statute of  the Inter-American Commission on Human Rights, supra note 44 
at art. 19-20. 
39  Petition and Case System Informational Brochure, Inter-American 
Commission on Human Rights, https://www.oas.org/en/iachr/
docs/pdf/HowTo.pdf  (last visited Apr. 13, 2015). 
40  Organization of  American States, Rules of  Procedure of  the 
Inter-American Commission on Human Rights, Annual Report of  the 
Inter-American Court of  Human Rights, 1991, O.A.S. Doc. OEA/
Ser.L/V/III.25 doc.7 at 18 (1992).
41  Statute of  the Inter-American Commission on Human Rights, 
supra note 44 at art. 18. 
42  Id. 
43  Themes of  the rapporteurships include the freedom of  ex-
pression; human rights defenders; and the rights of  indigenous 
peoples; women; migrants; children; persons deprived of  liberty; 
afro-descendants and against racial discrimination; lesbian, gay, 
trans, bisexual, and intersex persons. Thematic Rapporteurships and 
Units, Organization of  American States, http://www.oas.org/en/
iachr/mandate/rapporteurships.asp (last visited Apr. 13, 2015). 

and peoples particularly at risk of  human rights abu-
ses.44 In 2012, as part of  the IACHR Strengthening Pro-
cess, the Commission created the Unit on Economic, 
Social, and Cultural Rights (ESCR Unit).45 This new 
thematic area has the mandate to “cooperate with the 
analysis and evaluation of  the situation of  these rights 
in the Americas, provide advice to the IACHR in the 
proceedings of  individual petitions, cases and request 
of  precautionary measures and provisional measures 
which address these rights, undertake working visits 
to the OAS Member States and prepare studies and 
publications.”46 Some within the organization sees the 
ESCR Unit as the actor most poised to engage at a high 
level with the business and human rights movement, 
especially the Guiding Principles.47 However, thus far, 
little has been done within the Commission to promote 
this new international human rights standard.  

B. Squaring the IACHR’s functions with the Gui-
ding Principles 

In 2014, the General Assembly of  the OAS endorsed 
the Guiding Principles, vowing to continue promoting 
their application and urging member states to dissemi-
nate the Guiding Principles and the best practices sur-
rounding their implementation.48 It also requested that 
the Inter-American Commission “continue supporting 
states in the promotion and application of  state and bu-
siness commitments in the area of  human rights and 
business.”49 However, the Commission has been slow to 
take up this charge. Some question whether this relative 
inaction is the result of  the functional inadequacy of  
the Commission’s mandate to engage with the Guiding 
Principles; however, this view can be easily dismissed by 

44  Id. 
45  Unit on Economic, Social and Cultural Rights, Organization 
of  American States, http://www.oas.org/en/iachr/desc/ (last vis-
ited Apr. 13, 2015). For more information on the Strengthening 
Process, see Process for Strengthening the IACHR: Methodology, 
Organization of  American States, http://www.oas.org/en/iachr/
mandate/strengthening.asp (last visited Apr. 13, 2015). 
46  Unit on Economic, Social and Cultural Rights, supra note 53.  
47  See, e.g., Paulo Vannuchi, Comm’r Unit on Economic, Social 
and Cultural Rights, Presentation at the Special Meeting of  the Per-
manent Council of  the Organization of  American States on Promo-
tion and Protection of  Human Rights in Business (Jan. 28, 2015); 
Interview with Paloma Munoz Quick, Consultant, Economic Social 
and Cultural Rights Unit, Inter-American Commission on Human 
Rights (Feb. 20, 2015). 
48  OAS Resolution, supra note 6.
49  Id. 
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the fact that (1) the Guiding Principle are a restatement 
of  existing international human rights law and (2) the 
Commission maintains the express prerogative to ad-
vance human rights in the region.

The Guiding Principles Create No New Internatio-
nal Obligations

The Guiding Principles do no create new interna-
tional law obligations, but rather elaborate the “the im-
plications of  existing standards and practices for Sta-
tes and businesses.”50 This viewpoint, that the Guiding 
Principles are a mere restatement of  current interna-
tional law, is not the rhetoric of  Professor Ruggie, but 
the consensus reached by numerous stakeholder con-
sultations throughout the drafting process.51 As such, 
the IACHR is not being asked to delve into a new set 
of  human rights standards; only to promote the im-
provement of  sections of  human rights law where the 
current regime falls short—a task well within its ambit 
of  responsibilities.52 This point was cogently made at 
the Special Meeting on Promotion and Protection of  
Human Rights in Business held by the OAS Permanent 
Council in January 2015. According to Jorge Daniel Tai-
llant, executive director of  the Argentine-based Center 
for Human Rights and Environment, the business and 
human rights agenda is “not one more subject for the 
OAS” to deal with, but merely a “sophistication of  [its] 
understanding on human rights.”53  To support this 
claim, he cites the preamble to the Universal Declara-
tion of  Human Rights, which proclaims “every indivi-
dual and every organ of  society . . . shall strive by tea-
ching and education to promote respect for these rights 
and freedoms [provided for by the Declaration] and by 
progressive measures, national and international, to se-
cure their universal and effective recognition and ob-
servance. . . . .”54 The American Convention, in accor-
dance with the Declaration’s viewpoint, holds that “the 
ideal of  free men enjoying freedom from fear and want 
can be achieved only if  conditions are created whereby 
everyone may enjoy his economic, social, and cultural 

50  Guiding Principles, supra note 2, ¶ 14. 
51  Id. at ¶ 10-12. 
52  Id. at ¶ 14. 
53  Jorge Daniel Taillant, Remarks at the Special Meeting on Pro-
motion and Protection of  Human Rights in Business, OAS Perma-
nent Council (Jan. 29, 2015). 
54  UN General Assembly, Universal Declaration of  Human Rights, 
G.A. Res. 217A, Dec. 10, 1948, U.N. Doc. A/810. 

rights, as well as his civil and political rights” and binds 
state parties and the IACHR to promote the human ri-
ghts enshrined within the document to this end.55 

The Guiding Principles, as a “single, logically co-
herent and comprehensive template” which elaborates 
existing standards and demonstrates “where the current 
regime falls short and how it should be improved” are 
a tool for states and regional instruments alike to effec-
tively continue with their task of  promoting the full im-
plementation and realization of  human rights, not the 
source of  new obligations.56

The IACHR Has A Mandate To Promote Human 
Rights 

Advising state actors on the promotion of  human 
rights is part of  the mandate of  the Inter-American 
Commission, enshrined in its duty “to promote respect 
for and defense of  human rights.”57 As discussed in 
the previous section, this includes making recommen-
dations to member state governments regarding pro-
gressive measures for the implementation and obser-
vance of  human rights standards; accepting individual 
petitions regarding state violations of  human rights; 
preparing studies and reports in relation to promoting 
respect and knowledge of  human rights; and providing 
states with advisory services regarding human rights in 
the state when requested.58 As settled above, because 
the implementation of  the Guiding Principles is gea-
red towards closing gaps in the promotion of  existing 
international human rights obligations within the cor-
porate realm, it falls squarely within the Commission’s 
mandate to engage with the movement.59 This view is 
bolstered by the fact that multiple member states have 
gestured toward the Commission regarding guidance on 
business and human rights topics. In April 2014, the Re-
public of  Panama formally requested an advisory opi-
nion from the Inter-American Commission regarding 
the scope and protection of  the rights and obligations 
of  “legally-recognized non-governmental entities,” in-
cluding corporations and private companies.60 In a less 

55  American Convention on Human Rights, supra note 42. 
56  Guiding Principles, supra note 2, ¶ 14.
57  American Convention on Human Rights, supra note 42 at art. 41. 
58  See supra note 43 & accompanying text. 
59  See supra note 64 & accompanying text. 
60  Request for an Advisory Opinion by the Government of  the 
Republic of  Panama (Apr. 28, 2014), http://www.corteidh.or.cr/
solicitudoc/solicitud_14_11_14_ing.pdf  (last visited Apr. 18, 2015). 



W
O

O
D

S,
 C

in
dy

 S
. E

ng
ag

in
g 

th
e U

.N
. G

ui
di

ng
 P

rin
ci

pl
es

 o
n 

Bu
sin

es
s a

nd
 H

um
an

 R
ig

ht
s: 

th
e i

nt
er

-a
m

er
ic

an
 co

m
m

iss
io

n 
on

 h
um

an
 ri

gh
ts

 &
 th

e e
xt

ra
ct

iv
e s

ec
to

r. 
Re

vi
st

a d
e D

ire
ito

 In
te

rn
ac

io
na

l, 
Br

as
íli

a, 
v. 

12
, n

. 2
, 2

01
5 

p.
 5

70
-5

88

578

formal capacity, the government of  Chile announced in 
December 2014 that it would look to the Inter-Ameri-
can Commission for guidance during the creation of  its 
National Action Plan on Business and Human Rights.61 
With a clearly laid out mandate and accompanying state 
belief  that the Commission is competent to advise on 
issues of  business and human rights there appears to be 
no hindrances regarding the IACHR’s engagement with 
the Guiding Principles. 

4. the extrActIve sector: demonstrAtInG 
the IAchr’s FAmIlIArIty wIth busIness And 
humAn rIGhts concePts

While the ease with which the first rationale of  
Commission inaction—inadequate mandate—can be 
dismissed could lead one to believe the argument to 
be a red herring, the second line of  reasoning—Com-
mission discomfort with the new business and human 
rights lexicon—bears more weight. This section argues 
that while the Commission has been diffident regarding 
referencing and implementing the Guiding Principles, 
this wariness is unnecessary given the extent to which 
the Commission has already engaged with topics and 
principles encompassed by the Guiding Principles. The 
following analysis will focus on the human rights im-
pacts of  the extractive industry, an emblematic business 
and human rights problem in the inter-American sys-
tem, to illustrate the extent to which the IACHR has 
spoken to and engaged with issues espoused in the Gui-
ding Principles. 

The problem of  human rights abuse related to the 
extractives industry is one faced by the majority of  
countries in the region. The IACHR has long recog-
nized this nexus through the granting of  numerous 
public hearings, publication of  reports and taking of  
petitions related to the topic—both before and after the 
OAS endorsement of  the Guiding Principles.62 Specifi-
cally, the Commission has spoken considerably on the 
human rights requirements of  states in the extractive 
context regarding three overlapping subjects: (1) indige-

61  Letter to the Inter-American Commission on Human Rights on Integrat-
ing Business and Human Rights, International Corporate Accountability 
Roundtable (Dec. 18, 2014), http://accountabilityroundtable.org/
wp-content/uploads/2014/12/ICAR-Letter-to-Inter-American-
Commission.pdf  (last visited Apr. 10, 2015).
62  See, infra subsections A-C. 

nous peoples’ rights; (2) threats against of  human rights 
defenders; and (3) use of  private security and military 
forces. 

A. Indigenous Peoples’ Rights

The relationship between human rights abuse and 
the extractive sector frequently involves issues of  indi-
genous peoples rights. Given the large population of  
indigenous peoples in the hemisphere, the IACHR has 
been very involved in the protection of  these mino-
rity groups, creating the rapporteurship on the rights 
of  indigenous peoples in 1990.63 The Commission has 
spoken broadly to the connection between indigenous 
rights and natural resources on many occasions, and 
more specifically on the obligation of  state actors in 
protecting against human rights violations by extracti-
ve companies. The bulk of  the inter-American human 
rights system’s work regarding this topic has been in re-
ference to the indigenous right to free, prior and infor-
med consultation and/or consent (FPIC). 

The FPIC standard has been established throu-
gh a number of  key cases decided upon by the Inter-
-American Court on Human Rights.64 While the Court’s 
jurisprudence, as legally binding, lays the foundation 
for this right, the Commission’s work leading up to re-
commending these emblematic cases to the Court was 
integral to the development of  the standard in the re-
gion.65 In early cases involving indigenous land rights, 
the Court established that the right to property espou-
sed in Article 21 of  the American Convention protects 
the indigenous right to natural resources found within 
their territory and related to their culture and traditional 
uses.66 However, this property right is not absolute, and 

63  Rapporteurship on the Rights of  Indigenous Peoples, Organization 
of  American States, http://www.oas.org/en/iachr/indigenous/de-
fault.asp (last visited Apr. 23, 2015). 
64  See, e.g., Saramaka People v. Suriname, Merits, Reparations 
and Costs, Judgment, Inter-Am. Ct. H.R. (Nov. 28, 2007)[hereinafter 
Saramaka Case]; Kichwa Indigenous People of  Sarayaku v. Ecuador, 
Merits and Reparations, Judgment, (June 27, 2012)[hereinafter Saray-
aku Case]. 
65  The Commission continues to push the IACtHR to engage 
with issues of  indigenous rights and natural resources. In February 
2014, the Commission filed another case dealing with the indige-
nous right to FPIC. See, IACHR Takes Case involving Kaliña and Lokono 
Peoples v. Suriname to the Inter-American Court (Feb. 4, 2014), available at 
http://www.oas.org/en/iachr/media_center/PReleases/2014/009.
asp (last visited Apr. 23). 
66  See, Sawhoyamaxa Indigenous Community v. Paraguay, Merits, 
Reparations and Costs, Judgment, Inter-Am. Ct. H.R. ¶ 118 (Mar. 
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a state may restrict the use and right to property whe-
re the restrictions are “(a) previously established in law; 
(b) necessary; (c) proportional; and (d) with the aim of  
achieving a legitimate objective in a democratic society” 
as long as it does not deny a population’s survival as a 
tribal people. 67 

In 2007, the Court first spoke to the right of  free, 
prior and informed consultation and consent in Sara-
maka People v. Suriname. In Saramaka, descendants of  
self-liberated African slaves challenged the Suriname 
government’s granting of  logging and mining conces-
sions to extractive companies claiming rights to tradi-
tional territory for their cultural, religious and economic 
activities.68 The Court clarified the states obligations 
regarding the granting of  natural resource concessions 
on indigenous land by holding that in order to gua-
rantee that the property right restrictions of  the Sara-
maka people imposed by the concessions within their 
territory did not amount to a denial of  their survival 
as a tribal people, the state must, inter alia, “ensure the 
effective participation of  the members of  the Saramaka 
people, in conformity with their customs and traditions, 
regarding any development, investment, exploration or 
extraction plan [] within Saramaka territory.”69 In order 
to ensure effective participation, the state “has a duty to 
actively consult” with the community according to their 
customs and traditions.70 This duty “requires the State 
to both accept and disseminate information, and entails 
constant communication between the parties.”71 Addi-
tionally, consultations must be “in good faith, through 
culturally appropriate procedures and with the objec-
tive of  reaching an agreement.”72 These consultations 
should take place at the early stages of  a development 
or investment plan and the state must ensure that the 
consulted group is aware of  possible environmental and 
health risks in order to make a knowing and voluntary 
decision.73 Most importantly, the Court held that in re-

29, 2006); Yakye Axa Indigenous Community v. Paraguay, Merits, 
Reparations and Costs, Judgment, Inter-Am. Ct. H.R. ¶ 137 (June 
17, 2005). 
67  Saramaka Case, supra note 72 ¶¶ 127-28.
68  While the Saramaka people were not indigenous to the coun-
try, the Court found them to maintain certain tribal characteristics 
that made them akin to indigenous peoples and thus deserving of  
the same rights and protections. Id. ¶¶ 79-86. 
69  Id. ¶ 129. 
70  Id. ¶ 133. 
71  Id. 
72  Id. 
73  Id. 

gards to “large-scale development or investment pro-
jects that would have a major impact” within indigenous 
territory, the state has a duty not only to consult with 
affected indigenous communities, but to obtain their 
“free, prior and informed consent.”74 

The safeguards established in the Saramaka case, es-
pecially the standards around adequate consultation, were 
further refined and embedded within the inter-American 
system in the 2012 Kichwa Indigenous People of  Sarayaku v. 
Ecuador case. In Sarayaku, the indigenous Kichwa peoples 
of  the Ecuadorian Amazon Basin brought a complaint 
against the government of  Ecuador for, inter alia, gran-
ting a concession for oil exploration and exploitation on 
their communally titled land without their consultation and 
consent.75 The Court, in finding that the state obligation 
to consult with indigenous peoples and communities about 
to be affected by state action on their territory has been 
“clearly recognized” as a general principle of  international 
law, went on to explicate more specifically the obligations 
of  the state regarding advanced, informed, culturally appro-
priate consultations and issues of  good faith.76 Additionally, 
according to the IACtHR, the state has a duty to “organize 
appropriately the entire government apparatus and, in ge-
neral, all the organizations through which public power is 
exercised, so that they are capable of  legally guaranteeing 
the free and full exercise of  [the indigenous right to partici-
pate in decisions on matters that concern their interests and 
survival].”77 Because it is the state’s obligation to guarantee 
these consultation rights, it must also “ensure that the rights 
of  indigenous peoples are not ignored in any other activi-
ty or agreement reached with private individuals, or in the 
context of  decisions of  public authorities that would affect 
their rights and interests.”78 This duty therefore entails that 
a state must “carry out the tasks of  inspection and super-
vision” regarding implementation of  indigenous consulta-
tion.79 Similarly, the duty to consult cannot be designated to 
a third party, i.e. an extractive company; it is a duty of  the 
state.80 

The Inter-American Commission has also rea-
ffirmed the indigenous right to consultation through 
the issuance of  number precautionary measures. For 

74  Id. ¶ 134. 
75  Sarayaku Case, supra note 72. 
76  Id. ¶¶ 165-66, 180-203, 208-11. 
77  Id. ¶ 166. 
78  Id. ¶ 167.
79  Id. 
80  Id. ¶ 203. 
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example, in 2011 the Commission requested the state 
of  Brazil to suspend a large-scale dam project in the 
Xingu river basin because the government had not con-
sulted with the indigenous peoples living in the area 
affected by the mega-project.81 Similarly, in 2010, the 
IACHR issued a precautionary measure to protect the 
members of  eighteen Maya indigenous communities in 
Guatemala from the harming environmental effects of  
mining in the region occurring without the indigenous 
population’s FPIC.82 The Commission requested the 
state to suspend the unauthorized mining project and 
any other activities related to the concession granted to 
the extractive company. 83 

The IACHR also continues to raise awareness regar-
ding indigenous rights in relation to natural resource ex-
traction through the publication of  reports and holding 
of  public hearings. In the past two years, the Commis-
sion has held a number of  hearings on the rights of  in-
digenous people in relation to the extractive industry; in 
the last period of  sessions alone, the IACHR conducted 
five hearings on the subject.84 Similarly, the Commis-
sion has recently issued a report on the rights of  indi-
genous peoples in voluntary isolation and initial contact 
which identified the extraction of  natural resources as 
a main threat to the full enjoyment of  the human rights 
of  these populations.85  Incursion into the property of  
indigenous peoples in voluntary isolation or initial con-
tact can result is negative consequences more dire in 
scale than the effects of  similar incursions on contacted 
indigenous groups, given not only the sustenance ties 
these groups have to the land, but also the fragility of  

81  Indigenous Communities of  the Xingu River Basin, Pará, Bra-
zil, Inter-Am. Comm’n H.R., PM 382/10 (Apr. 1, 2011). 
82  Communities of  the Maya People (Sipakepense and Mam) of  
the Sipacapa and San Miguel Ixtahuacán Municipalities in the De-
partment of  San Marcos, Guatemala, Inter-Am. Comm’n H.R., PM 
260/07 (May 20, 2010).
83  Id. 
84  In the 154 Period of  Sessions, the IACHR conducted the fol-
lowing hearings: Human Rights Situation of  Leaders and Defenders of  the 
Shuar People in Ecuador, Hearing Before the Inter-Am. Comm’n H.R (Mar. 
17, 2015); Extractive Industries and Human Rights of  the Mapuche Peo-
ple in Chile, Hearing Before the Inter-Am. Comm’n H.R (Mar. 17, 2015); 
Corporations, Human Rights, and Prior Consultation in the Americas, Hear-
ing Before the Inter-Am. Comm’n H.R (Mar. 17, 2015); Human Rights 
and Extractive Industries in Latin America, Hearing Before the Inter-Am. 
Comm’n H.R (Mar. 19, 2015); The Right to Property and the Right to a 
Healthy Environment of  Indigenous Peoples in Bocas del Toro, Panama, Hear-
ing Before the Inter-Am. Comm’n H.R (Mar. 20, 2015)
85  Inter-American Commission on Human Rights, Indigenous 
peoples in Voluntary Isolation and Initial Contact in the Americas, 
OEA/Ser.L/V/II, Doc. 47/13 (Dec. 30, 2013) ¶¶ 101-14.

their worldview and immune systems.86 In this context, 
the Commission considers the principle of  no contact, 
as an expression of  the right of  indigenous peoples in 
voluntary isolation to self-determination, essential for 
the protection of  these special indigenous rights; it is 
“fundamental that every effort by made to reinforce 
respect for the principles of  no contact” unless initia-
ted by the peoples in isolation.87 However, because of  
this respect for indigenous self-determination, it is not 
possible for the government to conduct free, prior and 
informed consultations with these special indigenous 
groups without making contact with these peoples and 
violating the principle of  no contact.88 Therefore, the 
Commission has established standards for when FPIC 
may be undertaken in regard to each of  these groups: In 
relation to peoples in voluntary isolation, the main fac-
tors to analyze when considering whether consultation 
would be plausible are “ (i) the manifest rejection of  
the presence of  persons who are not members of  their 
people in territories, and (ii) their decisions to remain in 
isolation with respect to other peoples and persons.”89 
For indigenous peoples in initial contact, a state may 
be able to consult the group through consultation with 
other indigenous groups or majoritarian society mem-
bers with which the group has contact with special con-
sideration to their “particular situation of  vulnerability 
and interdependence with their territories and natural 
resources, their worldview, and how they may interpret 
a consultation process.”90 In these cases, the state is still 
obligated to undertake the consultation in accordance 
with the standards already established by the Inter-
-American Commission and Court.91

B. Human Rights Defenders 

The Inter-American Commission has long expres-
sed an interest in and focus on the situation of  human 
rights defenders in the Americas. The Executive Secre-
tariat of  the IACHR created a Unit for Human Rights 
Defenders in 2001 and the IACHR issued its first the-
matic report on the issue in 2006.92  In 2011, due to the 

86  Id. ¶¶19-20. 
87  Id. ¶¶ 21-22.
88  Id. ¶ 25.
89  Id. 
90  Id. ¶ 26.
91  Id.
92  Rapporteurship on Human Rights Defenders, Organization of  
American States, http://oas.org/en/iachr/defenders/reports/the-
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increasing number of  petitions the Commission recei-
ved regarding abuses towards human rights defenders 
and growing interest in the subject from civil society, 
the IACHR created the Rapporteurship on Human Ri-
ghts Defenders.93 That same year, the Second Report 
on the Situation of  Human Rights Defenders in the 
Americas was released, making much mention of  the 
role the extractive sector played in the increasing abuse 
towards these activists.94 Along with noting many trou-
bling trends regarding extractive industries and human 
rights abuses, the Commission laid out certain state res-
ponsibilities in relation to this conflict.95 

The Commission held that “attacks, aggression and 
harassment targeted at defenders of  the environment 
have become more pronounced” in the region due in 
large part to the tensions between extractive industries 
and sectors that resist the implementation of  such pro-
jects.96 The IACHR made a connection between failing 
to uphold environmental regulations, increased social 
protest against extractive projects, and subsequent vio-
lence against human rights defenders. The Commission 
noted that the majority of  extractive projects are run 
by foreign businesses and that host states “often do 
not properly monitor their activities and environmen-
tal effects,” especially where regulation is weak or does 
not exist.97 The lack of  state enforcement often “pits 
the industries against the communities neighboring the 
projects.”98 This tension has led to the harassment, abu-
se and murder of  environmental defenders “region-wi-
de in the case of  the extractive industry,” exposing the 
problem of  State non-compliance with its obligations.99 
The state is not only obligated “to adopt measures to 
protect the human rights of  all persons,” it also has “a 
duty to enforce the national and international environ-
mental protection standards that they have enacted or 
accepted.”100 Effective enforcement of  environmental 
protection measures in relation to extractive projects “is 
essential to avoid the State’s international responsibility 
for violating human rights of  the communities affected 

matic.asp (last visited Apr. 18, 2015). 
93  Id. 
94  Inter-American Commission on Human Rights, Second Re-
port on the Situation of  Human Rights Defenders in the Americas 
(2011) [hereinafter Second Report]. 
95  See, infra notes 78-80. 
96  Second Report, supra note 103 at ¶ 312. 
97  Id. at ¶ 313. 
98  Id. at ¶ 316. 
99  Id. at ¶ 317. 
100  Id. at ¶ 314. 

by activities detrimental to the environment.”101

In addition, in relation to the IACHR’s concern re-
garding the growing abuse faced by environmental de-
fenders who oppose extractive industry projects, the 
IACHR pronounced that “States are obligated to take 
reasonable measures to prevent the threats, assaults 
and harassment of  human rights defenders; conduct 
serious investigations of  the facts brought to their at-
tention; and, where appropriate, punish those respon-
sible and adequately redress the victim.”102 Subsequent 
to making this clear statement regarding state obliga-
tions in relation to extractive industry violence towards 
environmental defenders, the Commission has confir-
med this international standard by issuing a number 
of  precautionary measures to protect defenders in this 
exact position. For example, in April 2007, the IACHR 
granted precautionary measures in favor of  members 
of  the Grupo de Formación Integral para el Desarrollo 
Sostenible (GRUIFIDES), a community organization 
dedicated to the defense of  the environment and legal 
assistance to peasant communities around Cajamarca, 
Peru.103 The beneficiaries of  the precautionary measure 
had been subject to intimidation and threats by suppor-
ters of  mining in the region, where assassinations had 
already occurred in confrontations between mine acti-
vists and mining supporters.104 The state was requested 
not only to protect the life and physical integrity of  the 
beneficiaries, but also to judicially investigate the facts 
giving rise to the precautionary measures.105 Similarly, 
in 2012, the IACHR granted precautionary measures in 
favor of  a human rights defender in Guatemala, Telma 
Yolanda Oqueli Veliz, involved in opposing a mining 
project in the region.106 After receiving threats in rela-
tion to her anti-mine work, Ms. Oqueli Veliz was shot 
in the back.107 In this case, the IACHR also requested 
the state to adopt the necessary measures to guarantee 
the life and physical integrity of  the beneficiary and to 
investigate the facts leading up to the issuing of  the pre-
cautionary measure.108  

101  Id. at ¶ 315. 
102  Id. at ¶ 320. 
103  Marco Arana, Mirta Vásquez, et al., Inter-Am. Comm’n H.R., 
PM (Apr. 23, 2007), available athttp://www.cidh.org/medidas/2006.
eng.htm (last visited Apr. 19, 2015). 
104  Id. 
105  Id. 
106  Telma Yolanda Oqueli Veliz and family, Guatemala, Inter-
Am. Comm’n H.R., PM 207/12 (Aug. 22, 2012).
107  Id. 
108  Id. 
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Lastly, the Commission has also held a number of  
public hearings that touch on the relationship between 
human rights defenders and the extractive sector. Most 
recently, these hearings include broad examinations of  
social protest in the Americas and specifically in Guate-
mala109; examinations of  the situation of  human rights 
defenders in the Americas in general, and Brazil, Ecua-
dor and Guatemala, in specific110; investigations into the 
improper use of  law to criminalize human rights de-
fenders111; and extractive industry specific hearings re-
garding their impacts on general human rights.112 These 
hearings, granted by the IACHR mostly at the request of  
civil society organizations, illustrate the Commission’s 
interest in developing awareness within the inter-Ame-
rican community regarding the persecution of  human 
rights defenders in relation to the extractive sector. 

C. Private Military and Security Forces

The use of  private military and security forces 
(PMSCs) in the extractive sector in the inter-American 
region, especially in Latin America, has also put the IA-
CHR on alert. Reports indicate that the emerging trend 
of  extractive corporations using PMSCs to protect 
their operations has led to harmful human rights abu-
ses among local populations.113 Particularly, the use of  

109  Social Protest and Human Rights in the Americas, Hearing 
Before the Inter-Am. Comm’n H.R (Mar. 16, 2015); Human Rights 
and Social Protest in Guatemala, Hearing Before the Inter-Am. 
Comm’n H.R (Oct. 28, 2013).
110  Situation of  Human Rights Defenders in Guatemala, Hear-
ing Before the Inter-Am. Comm’n H.R (Oct. 28, 2014); Situation 
of  Human Rights Defenders in the Americas, Hearing Before the 
Inter-Am. Comm’n H.R (Mar. 24, 2014); Situation of  the Right to 
Freedom of  Association and Environmental Defenders in Ecua-
dor, Hearing Before the Inter-Am. Comm’n H.R (Mar. 28, 2014); 
Situation of  Human Rights Defenders in Brazil, Hearing Before the 
Inter-Am. Comm’n H.R (Oct. 29, 2013); Situation of  Human Rights 
Defenders in Guatemala, Hearing Before the Inter-Am. Comm’n 
H.R (Oct. 28, 2013). 
111  Improper Use of  Criminal Law to Criminalize Human Rights 
Defender, Hearing Before the Inter-Am. Comm’n H.R (Oct. 31, 
2014). 
112  Human Rights and Extractive Industries in Latin America, 
Hearing Before the Inter-Am. Comm’n H.R (Mar. 19, 2015); Impact 
of  Canadian Mining Activities on Human Rights in Latin America, 
Hearing Before the Inter-Am. Comm’n H.R (Oct. 28, 2014); Devel-
opment and Extractive Industries in Colombia, Hearing Before the 
Inter-Am. Comm’n H.R. (Oct. 31, 2013); Human Rights Situation 
of  People Affected by Mining in the Americas and the Responsibili-
ties of  the Host and Home States of  the Mining Companies, Hear-
ing Before the Inter-Am. Comm’n H.R (Nov. 1, 2013).
113  Antonie Perret, Private Security Trends and Challenges in Latin 
America [Student’s Paper Series] Western Hemisphere Security Analysis 

private security forces is often times linked directly to 
abuse towards human rights defenders. The IACHR has 
received numerous reports detailing instances where ex-
tractive sector businesses have hired security forces to 
attack, abuse and harass leaders of  environmental and 
social movements lobbying against their operations.114 
In advising states on their role in situations such as the-
se, the Commission underscores that state failure to in-
tervene in, prevent or investigate this type of  directed 
violence by PMSCs could comprise the states interna-
tional responsibility to prevent human rights abuses in-
flicted upon its citizens.115 In addition, the Commission 
holds that in countries that allow private security firms 
to operate according to the rules that govern business 
activity, these forces must be “properly regulated.”116 
According to the IACHR, the domestic legal system 
“must regulate the functions that private security ser-
vices can perform, the types of  weapons and materials 
they are authorized to use, the proper mechanism to 
oversee their activities, introduction of  licensing, and a 
system whereby these private security firms are required 
to report their contracts on a regular basis . . . .”117 In 
addition, the public authorities should “demand com-
pliance with selection and training requirements that 
individuals hired by [] private security firms must meet, 
specifying which public institutions are authorized to 
issue certifications attesting to the firms’ employees.” 118

D. Discussion

An overview of  the Commission’s work in the area 
of  human rights and the extractive sector illustrates its 
experience with concepts covered by the Guiding Prin-
ciples. First, within the Commission’s engagement with 
the indigenous right to free, prior and informed consul-
tation and/or consent, it has espoused various duties 
that the state must abide by in protecting its indigenous 
population from possible human rights abuse caused by 
extractive operations. The Commission has made clear 
that the state, not any individual extractive company, 

Center (Aug. 1, 2011), available at http://digitalcommons.fiu.edu/
cgi/viewcontent.cgi?article=1036&context=whemsac. 
114  Second Report, supra note 103 at ¶ 318.
115  Inter-American Commission on Human Rights, Report on 
Citizen Security and Human Rights, OEA/Ser.L/V/II (Dec. 31, 
2009) ¶¶ 39-46 [hereinafter Report on Citizen Security]. 
116  Id. ¶ 73. 
117  Id. 
118  Id. 
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has the international obligation to consult with, and 
in some cases, gain the consent of, indigenous groups 
when extractive operations are being planned within 
their traditional territory. This obligation, and the requi-
rements that accompany it, fall within the first pillar of  
the Guiding Principles—the state duty to protect hu-
man rights. Also resounding within the first pillar is the 
Commission’s guidance on the state obligation to pro-
tect against the abuse of  human rights defenders and 
regulate and protect against abuse of  PMSCs. 

Similarly, within the Commission’s nascent, but ex-
panding, views on the use of  PMSCs in the extractive 
sector, the second pillar of  the Guiding Principles—the 
corporate responsibility to respect human rights—is 
also implicated. While the IACHR has mainly focused 
on how the states should regulate these companies, it 
has indicated through the types of  regulation desired, its 
expectation for PMSCs. Also, its condemnation for the 
lack of  state investigation and prosecution of  extractive 
companies, which hire these forces, connotes the Com-
missions condemnation for these actions, signaling that 
extractive corporations should respect human rights, or 
be prosecuted for not doing so.

Lastly, the Commission speaks to the third pillar of  
the Guiding Principles—access to judicial and non-ju-
dicial remedy for corporate human rights abuse—in its 
discourse on both PMSCs and the criminalization of  
human rights defenders. The IACHR has stated expli-
citly that the state must investigate and, where appro-
priate, punish those responsible for threats, assaults and 
harassment of  human rights defenders; likewise, it must 
investigate directed violence by PMSCs or risk compro-
mising its own international responsibility. 

5. ArGuments For enGAGement

While the discussion above illustrates the IACHR’s 
familiarity with business and human rights con-
cepts, some may argue that it also demonstrates the 
Commission’s ability to protect against human rights 
abuses implicated by business within its existing legal 
framework. Thus the question must be asked: why a 
need to engage with the Guiding Principles at all? The 
answer is threefold: the Inter-American Commission (1) 
has been requested to engage with the principles; (2) has 
the ability to set normative standards in the field; and (3) 

should seek to close increasing accountability gaps

A. The IACHR has been requested to engage 
with the Guiding Principles

The General Assembly of  the OAS has explicitly 
requested that the Inter-American Commission enga-
ge with the Guiding Principles.  The Charter of  the 
OAS lays out the formal mandate of  the commission, 
stating that its “principal function shall be to promo-
te the observance and protection of  human rights and 
to serve as a consultative organ of  the [OAS] in these 
matters.”119 Keeping in mind this function, the Gene-
rally Assembly called on the Commission to continue 
supporting “the promotion and application of  state and 
business commitments in the area of  human rights and 
business” when it formally endorsed the Guiding Prin-
ciples in June 2014.120 Part of  the General Assembly’s 
own vow to support and promote the disseminate and 
implementation of  the Guiding Principles across the 
Western Hemisphere was based on its assumption that 
it’s consultative human rights arm would uphold its 
mandated role as promoter of  human rights across the 
Americas. The Commission’s decision whether or not 
to engage with the Guiding Principles is not its own to 
make—the General Assembly has entreated this uptake, 
and the Commission lacks the authority to disregard 
such a request. 

B. The IACHR has the ability to set normative 
standards in the field

The Inter-American Commission maintains great 
influence over not only member states, but also the in-
ternational community, regarding its interpretation and 
promotion of  human rights understandings. As such, the 
Commission has the ability to transform the Guiding Prin-
ciples clarification of  state obligations and business respon-
sibilities into region-wide normative concepts. The General 
Assembly recognized as much it its 2014 adoption of  the 
Guiding Principles, citing its inspiration by “the emerging 
practices and progress seen in the Hemisphere with regard 

119  Organization of  American States, Charter of  the Organiza-
tion of  American States (Signed in Bogotá in 1948 and amended by 
the Protocol of  Buenos Aires in 1967, by the Protocol of  Cartagena 
de Indias in 1985, by the Protocol of  Washington in 1992, and by 
the Protocol of  Managua in 1993), Apr. 30, 1948, 1609 U.N.T.S. 48.
120  OAS Resolution, supra note 6. 
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to social responsibility an its anchoring in human rights” as 
one consideration in its decision to embrace and implement 
the new human rights framework.121 The Commission’s 
ability to create and support normative shifts in business 
and human rights thinking emanate from all its designated 
functions, including both its individual petition system and 
advisory functions. 

 An example of  the IACHR’s power to influence 
can be seen in the Commission’s work with the con-
cept of  free, prior and informed consent. As discussed 
in Section IV, the Commission’s engagemettnt with the 
indigenous right to consultation and consent was the 
impetus for the Inter-American Court’s elucidation and 
interpretation of  this right through the hearing of  mul-
tiple cases on this issue.122 While the concept of  FPIC 
emerged in the international arena almost simultaneou-
sly with its evolution in the inter-American court sys-
tem, the Commission’s continued engagement with this 
topic through hearings and reports brought it from the 
fringe and into focus.123  Following the inter-American 
systems clarification of  FPIC, multiple governments in 
the region have become more engaged on the topic, in-
cluding the Ecuadorian government guaranteeing FPIC 
in its 2008 Constitution and the 2011 promulgation of  
the Indigenous Peoples Consultation Law in Peru.124 
Today, the right to free, prior and informed consent is 
a clear concern for companies doing business in Latin 
America.125 While the region continues to define the 
contours of  the right through legislation, litigation and 
advocacy, it is important to note the paradigm shift 
in the conversations being had—it is no longer about 
whether the right exists, but how the right is upheld. 
Similarly, other regions have continually looked to the 
jurisprudence and precedent set in the inter-American 
system for reference in their own interpretation of  the 
right to free, prior and informed consent. 

The opportunity to normalize additional human ri-
ghts in the business context is ripe for the Inter-Ame-

121  Id. 
122  See, supra Section IV, part A. 
123  The Inter-American Court on Human Rights ruled on the 
Saramaka case in 2007, the same year the U.N. General Assembly 
adopted the UN Declaration on the Rights of  Indigenous Peoples, 
which espouses FPIC as a human right. 
124  Constitución Política de la República de Chile [C.P.] art. 57; 
Law No.  29785, Sept. 7, 2011, Diario Official [D.O.] (Perú).  
125  See, e.g., Steven Fox & Trevor Sutton, Ground Rules: Cultivat-
ing Investments through Free, Prior, and Informed Consent, Veracity (2015); 
Amy K. Lehr & Gare A. Smith, Implementing a Corporate Free, Prior, and 
Informed Consent Policy: Benefits and Challenges, Foley Hoag, LLP (2010). 

rican Commission. The steady increase of  extractive 
industry investment in the region, coupled with the re-
lative strength of  the inter-American human rights sys-
tem, has created a prime opportunity for the Commis-
sion to weigh in on multiple aspects of  the business and 
human rights problem.  The Commission can continue 
to expand it’s conceptualization of  State duties and cor-
porate expectations regarding FPIC, human rights de-
fenders, and private security forces through the taking 
of  individual petitions, the issuance of  thematic reports 
or other types of  state guidance, including advising on 
the state NAP processes. It can also grow its work in the 
field by expanding the scope of  business and human 
rights issues it addresses via these means. The Inter-
-American Commission’s already existing concern over 
these discreet human rights concerns in the extractive 
sector coupled with its ability to create normative shifts 
in the illustrate the human rights gains to be had by the 
Commission’s engagement with the principles.

C. The IACHR should seek to close increasing 
accountability gaps

Not only is the Inter-American Commission an im-
portant avenue for victims of  corporate human rights 
abuse to access remedy, it is increasingly become one 
of  the few places where such remedy is possible. Re-
cent developments in U.S. jurisprudence have severely 
limited one of  the main paths for victims of  corpo-
rate human rights to justice, U.S. federal courts under 
the Alien Tort Statute (ATS). The ATS allows, in short, 
for non-U.S. citizens to file a case in U.S. federal court 
for torts committed in violation of  international law.126 
While historically, ATS litigation has been used by fo-
reign plaintiffs to bring suit against foreign corporations 
for human rights abuses committed abroad, in 2011, the 
U.S. Supreme Court held in Kiobel v. Royal Dutch Petro-
leum that federal courts do not have jurisdiction over 
such cases unless such claims “touch and concern” the 
United States with “sufficient force.”127 While the exact 
contours of  the “touch and concern” requirement are 
still being mapped out through lower court decisions, 
multiple suits against corporate actors for human ri-
ghts abuses committed within the Americas have been 
thrown out of  U.S. courts.128 

126  28 U.S.C. § 1350. 
127  Kiobel v. Royal Dutch Petroleum Co., 133 S. Ct. 1658 (2013). 
128  See, e.g., Elizabeth Holland, ATS Case Developments Post-Kiobel: 
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The narrowing of  this avenue of  redress has had an 
alarming effect. For example, under the Kiobel interpre-
tation of  the ATS, the Court of  Appeals for the Ele-
venth Circuit dismissed a lawsuit against the U.S.-based 
banana company Chiquita Brands International alleging 
torture, extrajudicial killings, war crimes and crimes 
against humanity for its involvement in funding the 
Self-Defense Forces of  Colombia (AUC), a right-wing 
paramilitary group.129 The case was a consolidation of  
numerous similar cases brought in varying U.S. districts 
over a period of  four years and compiled the claims of  
over 4,000 victims of  grave human rights abuse caused 
by the AUC and allegedly supported by Chiquita.130 The 
circuit court, finding that it no longer had jurisdiction 
to hear the case under Kiobel, left thousands of  victim’s 
without remedy. While this is not to assume that the 
other courts of  the region are not equipped to hear 
such cases; many times this is thought to be the case, 
with foreign plaintiffs’ citing corruption or weak rule 
of  law as arguments why redress is not available in their 
home state.

As forums within which victims of  corporate hu-
man rights abuse can seek accountability constrict, it is 
increasingly important for the inter-American human 
rights system to carry more weight. In situations whe-
re corporations cannot be brought into State courts 
for jurisdictional or other reasons, the Inter-American 
Commission should look to the Guiding Principles to 
examine the State’s breach of  duty in regards to protec-
ting against corporate human rights abuse or providing 
access to remedy for victims of  human rights violations 
and to clarify its expectations for corporate behavior. 
This increase of  engagement with the Guiding Princi-
ples is the required by the Commission in order to fai-
thfully uphold its mandate to promote human rights in 
the region. 

Interpreting the “Touch and Concern” Standard, Corporate Social Re-
sponsibility and the Law (Sept. 13, 2013) http://www.csrandthelaw.
com/2013/09/13/case-developments-post-kiobel-interpreting-the-
touch-and-concern-standard/ (last visited Sept. 27, 2015); Post-Kiobel, 
the Lower Courts are only Pretending to Apply the Presumption against Ex-
traterritoriality in Alien Tort Statute Cases, The View From LL2, http://
viewfromll2.com/2014/07/22/post-kiobel-the-lower-courts-are-
only-pretending-to-apply-the-presumption-against-extraterritoriali-
ty-in-alien-tort-statute-cases/ (last visited Sept. 27, 2015). 
129  Cardona, et al. v. Chiquita Brands International, et al. No. 12-
14898 (11th Cir. 2014).
130  For more information relating to the history of  the Chiquita 
case, see Chiquita lawsuits (re Colombia), Business & Human Rights 
Resource Centre, http://business-humanrights.org/en/chiquita-
lawsuits-re-colombia (last visited Sept. 27, 2015)

6. FInAl conclusIons

Not only is it well within the Inter-American 
Commission’s mandate and capacity to start engaging 
with the Guiding Principles on Business and Human 
Rights, there are multiple reasons why the Commission 
should and must engage. The Commission’s mandate 
require it generally to promote the observance and pro-
tection of  human rights by empowering the Commis-
sion to make recommendations to governments and 
prepare studies as it sees fit, request information from 
governments, and provide them with advisory serves as 
requested. The Guiding Principles, as a restatement of  
existing international human rights law, falls within the 
ambit of  rights that the Commission should be promo-
ting. It should therefore feel unfettered in utilizing its 
functions and powers to the full extent to encourage 
state implementation of  the Guiding Principles. 

Additionally, the Commission has already spoken to 
several duties and expectations of  the state in regards 
to human rights and the extractive sector. As illustrated 
above, much of  the guidance the IACHR has provided 
fits squarely within the framework of  the Guiding Prin-
ciples. The Commission need not learn a new branch 
of  international human rights law, nor overhaul it’s its 
current, general thinking on human rights issues within 
the region. Implementing the Guiding Principles requi-
res only that the Commission, in addition to its current 
conceptualization of  human rights and international 
law, layer into its analysis the Guiding Principle fra-
mework. This incorporation is not intended to displace 
any existing international human rights law fields with 
which the Commission interacts; it simple bolsters the 
authority of  the Commission’s statements and findings 
while also engaging with and promoting the business 
and human rights framework. The Commission has the 
mandate and the knowledge to accomplish this end.

Lastly, multiple reasons exist why the Commission 
should and must engage with the Guiding Principles. 
Foremost, the IACHR been directly requested by the 
OAS General Assembly to amp up its engagement with 
the principles. Second, it should utilize its influence and 
ability to normalize standards in the region to further 
its mission of  advancing human rights promotion and 
protection in the Hemisphere. Moreover, as avenues for 
redress of  corporate human rights abuse shut down or 
continue to be out of  reach of  victims in both home 
and host countries, the Inter-American Commission 
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has a duty to take on more cases relating to business 
and human rights to provide access to remedy to those 
in the Americas that otherwise would not find justice 
for corporate human rights abuse. 
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