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ABSTRACT

With the amendments of the “Scientific and Technological Progress
Law of the People’s Republic of China” in 2007, People’s Congress at all
levels that have legislative power have revised and created new ordinances
in line with the law. Comparing the local scientific and technological pro-
gress ordinances that have been subsequently revised, discussing the merits
and defects of the composition and content in each and summarizing how
to make guiding ideology, revised main body, legislation technique, clause
content and ordinance composition, has a significant positive impact on
the implementation of national law and for the achievement of valid and
rational local legislation.

Key Words: Science and Technology Progress, Local Regulations, Scientific
and Technological Progress Ordinance

1. INTRODUCTION

Prior to December 29, 2007, there were 48 science and technology pro-
gress ordinances in China.'” From this date to Sept. 30", 2015, there have
been 23 ordinances legislated or revised by the People’s Congress at the
provincial level and 13 at the city level. These authors suggest that amen-
ding and upgrading ordinances is beneficial to scientific and technological
progtess.

This article compares, and analyzes the advantages and disadvantages of
the content differences among these 36 ordinances to supply the reference
for future legislative experiences.

The People’s Congtess, at both the provincial and city levels, utilized

1 All the data of revised laws and regulations in this thesis are collated and selected by the
authors, according to the website: “China law info.”. (Oct. 30th, 2015) http://www.chinal-
awinfo.com/. In this thesis, all statistics are not included for Hong Kong, Macao or Taiwan.
2 The 48 science and technology progress ordinances in China had been legislated or
revised by local People’s Congress, before the amendments of “Scientific and Technological
Progress Law of the People’s Republic of China” (hereinafter referred to as “Scientific and
Technological Progress Law””)on Dec. 29th, 2007.

3 On the one hand, there are 32 People’s Congresses at the provincial level, of which
nine legislative institutions have not revised regulations about scientific and technological
progress. On the other hand, the Legislation Law of the People’s Republic of China (2015
Amendment, March 15) has enlarged the number of the cities, which have local legislation
authority, from 49 to more than 280. This means that more than 200 People’s Congresses
at the city level would develop the regulations about promoting scientific and technological
progress.



two methods to develop scientific and technological
progress laws.* One is to make amendments to the pri-
mary scientific and technological progress law. Xiamen
revised the “Scientific and Technological Progress in
Xiamen Special Economic Zone Ordinance” through
implementation of the “Scientific and Technological
Progress Law” on July 1% 2008, obtaining a higher eva-
luation of the both technology and legal domain. This
harmonization between the old lower-level law and the
new higher-level law increased validly. Shenyang, Hefei,
Hubei and some other Provinces utilized this same ap-
proach. Another situation is creatively formulating re-
gulations of science and technology out of an urgent
need to develop new local science and technology poli-
cies. Three examples are implementation of the “Shen-
zhen Special Economic Zone Scientific and Techno-
logical Innovation Promoting Regulations” (effected
from October 1%, 2008); the “Kunming Scientific and
Technological Progress and Innovation Regulations”
(effected from January 1%, 2009); and the “Guizhou
Province Scientific and Technological Progress Regula-
tions” (effected from January 1*, 2010).

Judging from the appellation of these new regula-
tions, the enacted ordinances mostly in the constitution
of “place name” attaching “Scientific and Technolo-
gical Progress Regulations”, like “Scientific and Tech-
nological Progress Law of the People’s Republic of
China”. Comparatively, the newly enacted ordinances
in the Ningxia Hui Autonomous Region and the Tibet
Tibetan Autonomous Region are called the “Imple-
mentation Approaches of People’s Republic of China
Scientific and Technological Progress Law” because of
the less more specific measures than the ordinances and
the much same structure as the host law. Legislators in
Ningxia abolished “Regulations” intentionally replacing
them with “Implementation Approaches”. It’s worth
noting that Shenzhen, Kunming and Chongqing ap-
plied the word “innovation” explicitly into their writ-
ten titles. This action achieved higher requirements and
standards than the term “progress” alone implies. “Pro-
gress” means that the scientific and technological level
is increased from low to high, no matter how limited the
degree of improvement, or wherever the absolute level
of the increased one lie in. Conversely, the “innovation”
must be “original inventions”. The “innovation” means

4 'This indicates the 23 People’s Congresses at provincial level and
13 People’s Congresses at city level, which have legislated or revised
ordinances from Dec. 29th, 2007 to Sep. 30th, 2015.

the new achievement is more advanced than the former
highest level. Emphasis on original innovation within
the China’s national core strategy, elevated the ability
of independent innovation and established an innovati-
ve prosperous country. Semantically, usage of the word
“innovation” focused on technology innovation, cor-
responding to the legislative purpose of scientific and
technological progress ordinances. Therefore the term
of “innovation” is more accurate.

From the facet of structure, with the exception of
the “Shenzhen Special Economic Zone Technological
Innovation Promoting Regulations” and the “Dalian
Scientific and Technological Progress Regulations” that
don’t involve chapter’s partition, other newly enacted
ordinances are adapted to the “Scientific and Tech-
nological Progress Law” systematically.” Although the
heading of each chapter is expressed in different ways,
each is basically about the general, development and ap-
plication of science and technology, -- more specifically,
bodies of science and technology activities (including
enterprises, research institutes and technical personnel),
safeguard measures, legal responsibilities and supple-
mentary parts. In addition, some local legislators adjust
the order of chapters or delete some content accot-
ding to each province’s characteristic development of
its science and technology programs. For example, the
“Kunming Scientific and Technological Progress and
Innovation Act” involves special Chapter 111 “innova-
tion system establishment” corresponding to the legis-
lative purpose and appellation. Additionally, “scientific
and technological resource sharing and service buil-
ding” was made a separate chapter in the “Shandong
Scientific and Technological Progress Regulations”, em-
phasizing integration thereby making full use of scienti-
fic and technological resources to achieve progress.

Overall, the chapters’ arrangement of freshly revi-
sed ordinances reveals two distinct trends compared to
legislation before 2007. One is more compact, paying
attention to local characteristics, such as new rules in
Ningxia that reduced more than 10 provisions. Ano-
ther is more ample, focusing on the addition of new
initiatives to promote technological progress. These
authors prefers the former mode, which is a more sim-

5 The “Shenzhen Special Economic Zone technological innova-
tion promoting Regulations” isn’t divided into chapters or sections,
but only directly lists 23 clauses. “Dalian Scientific and Technologi-
cal Progress Regulations” also is not divided into chapters or sec-
tions, but totally includes 31 clauses.
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plified chapter arrangement, because the purpose of lo-
cal regulations’ legislation is to make the scientific and
technological progress ordinances more workable and
more in line with local conditions. This article compares
the strengths and weaknesses of each local regulation,
chapter by chapter, and then brings forward proposals
on the macro-structure and provisions of the content.

2. COMPARATIVE ANALYSIS OF KEY PROVISIONS IN
LOCAL LEGISLATION OF SCIENCE AND TECHNOLOGY
PROGRESS

Under the guidance of legislation science, the refe-
rence of “Scientific and Technological Progress Law”
and other relevant laws, this article develops a compa-
rative analysis of key provisions in the local legislation
of science and technology progress. It does so taking
into consideration the matter in which the provisions
are combined with the specific circumstances of the lo-
cal technology and what significance each may bring to
the future legislation.

2.1. Comparative Analysis of General Provisions

Normally General Provisions of science and tech-
nology progress legislation include legislative purpose,
legislative basis, basic concepts, the responsibility sco-
pe of the local people’s government and administrati-
ve departments, the core policies of the local science
and technology, etc. This paper selects three aspects to
analyze General Provisions: (1) legislative purpose, (2)
government and administrative departments’ responsi-
bility, and (3) scope and examination systems.

2.1.1. Legislative purpose.

The 36 local legislations of science and technology
progress, most utilize the phrase “to promote or facili-
tate scientific and technological progress”, and more or
less repeat the legislative purpose of the “Scientific and
Technological Progress Law”. The “Shenyang Scientific
and Technological Progress Regulations” do not specity
the legislative purpose; while the “Chongqing Scienti-
fic and Technological Innovation Promoting Rules”
deepens the legislative purpose of its “Scientific and
Technological Progress Law”, highlighting innovation

and local development requirements, which are descri-
bed “to facilitate technological innovation, to promote
scientific and technological achievements industrializa-

296

tion, to raise the city’s core competitiveness.”® Local le-
gislation serves as a tool to both help the enforcement
of abstract higher-ranking law and boost local science
and technology progress. Its basic premise is consisten-
cy with the higher-ranking law in legislative purpose. It
clarifies local characteristics. In conclusion, the expres-
sion of legislative intent in the “Chongqing Scientific
and Technological Innovation Promoting Rules” would

be more scientific and reasonable.

2.1.2. Government and administrative depart-
ments’ responsibility scope.

Lots of regulations state that local development
planning should be formulated, in order to make scien-
tific and technological progress more definite. Espe-
cially worthy of recognition, is revising the procedural
and explicit content of the local planning as illustrated
in Shenzhen’s regulations.” The provocations worked
out responded to the characteristics of each location,
such as the “Xi’an Scientific and Technological Progress
Regulations”, which states that typical development zo-
nes and industrial base management committees are
responsible for the scientific and technological progress
within their domain. This is significant in that Xi’an
has multiple types of development zones and industrial
bases,” which define the responsible areas between go-
vernment departments and administrative departments,
and to avoid conflict of authority or potential power
vacuums. The contents, drawn up to refine the abstract
higher-ranking law, need to be noted. For instant, the
third paragraph of Article II in the “Xiamen Special
Economic Zone Scientific and Technological Progress
Regulations” involves “governments at all levels must
establish and complete the scientific and technical advi-
sory system”, which details scientific decision making in
Article XIII of “Scientific and Technological Progress
Law”. Last, but not least, innovative content such as the
“science and technology administrative department in
Shanghai shall prepare an annual report on the progress

6 Article 1, “Chongging Scientific and Technological Innovation
Promoting Rules”.

7 Article 1V, “Shenzhen Special Economic Zone scientific and
technological innovation promoting Regulations”.

8  Article III, “Xi’an Scientific and Technological Progress regula-
tions”.
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of science and technology,”

nicely summarizes the
achievements and correct deviations during scientific

and technological advancement.

Meanwhile, improper authorization should be diver-
ted. For example, the “Hefei scientific and technological
progress regulations” states that “the relevant depart-
ments take charge of work in technological progress
from their duties under the operational guidance from
science and technology administrative departments of
the same level.”"” This expression could be understood
to mean that the relevant departments shall, under cer-
tain conditions, accept the guidance and enlarge the
authority of the administrative department of science
and technology. This is because given the current orga-
nization of the administrative system nationwide, there
is only operational guidance towards specific technolo-
gy activities between same grade administrative depart-
ments rather than overall operational guidance.

2.1.3. System of examination and assessment.

System of examination and assessment is key to
ensuring the advancement of scientific and technolo-
gical progress. The vast majority of local legislation
contains the related provisions except the “Shenzhen
Special Economic Zone Technological Innovation
Promoting Regulations”. “Scientific and Technologi-
cal Progress Law” only divides technological achieve-
ment into the scope of examination and assessment
to the people in charge of state-owned enterprises
while multiple regulations detail the content around
assessing objects and examining items. Including an
evaluation of how local governments and their de-
partments work towards technological advancement,
or how they use the technological innovation finan-
cial funds to establish scientific and technical research
institutions and its effect, or how well the technology
staff delve into technology exploitation, or the assess-
ment of farmers’ professional skills, in addition to the
assessment to science and technology investment and
rating to local skilled workers would strengthen such
legislation. Apart from the chapter-general provisions,
regarding the system of examination and assessment,
appears in multiple chapters, even it is drafted into a

9  Article IX, “Shanghai Scientific and Technological Progress
Regulations”.

10 Article X1, “Hefei Scientific and Technological Progress Regu-
lations”.

separate chapter in “Hefei Scientific and Technologi-

11

cal Progress Regulations”"" with the chapter of encou-

rage and reward.

By comparison, these regulations could enlighten
us. The system of examination and assessment in the
“Hefei Scientific and Technological Progress Regula-
tions”, towards the people’s government, is illustrated
at the township level. It states that “the county (district),
township (town) level of people’s government lead to
implement the measures to scientific and technological
progress, by the examining and assessment of the one
higher-level’s government”,'> which helps to supervise
the basic level of scientific and technological activities
greatly benefitting the whole society’s technological
progress. The system of examination and assessment in
the “Hubei Scientific and Technological Progress Regu-
lations” is extended to the assessment of technological
innovation and the service performance of scientific
technological research and development institutions,
which are established with financial funds, contribu-
ting to the effective use of resources and institutions
innovation. Both Xiamen and Guizhou have taken note
of the specialty of agricultural science and technology.
They emphasize practice, competency-based assess-
ment criteria of agricultural scientific and technological
personnel.

2.2. Scientific and Technological Researching
Development and Application

“Scientific and technological researching develop-
ment and application” contains a very broad reference
literally, while the “Scientific and Technological Progress
Law” and some other local legislations, mainly refer to
the core measures that government and its administra-
tive departments adopt. These encourage scientific and
technological progress, emphasize important areas of
scientific and technological progress, realize public ser-
vice system’s founding, and outline proposals of indus-
try-university-research cooperation. Taking importance
and universality into account, this article selects: a) de-
velopment of modern agriculture, b) technology public
service system’s founding, and ¢) researching and leat-
ning combined with industrialization for analysis.

11 Id. at Chapter VL.
12 Id. at Article 31.
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2.2.1. Development of modern agriculture

Agriculture contributes significantly to the national
economy. As such, hosts of local legislations incorpo-
rate special articles specific to agricultural technology
activities, apart from Shenzhen. Among them, local le-
gislations like the “Guizhou Scientific and Technologi-
cal Progress Regulations” include a special chapter on
how to develop agricultural and livestock technology.
Yet a number of laws and regulations directly repeat the
content of higher-ranking laws, or violate the inherent
requirements of laws. For example, some may contain
too many details about agricultural development goals,
such as “qualified”, “effective”, “latest” and other wot-
ds, but inadequately address how to achieve these goals.
Of course, there are some operational provisions wor-
thy of being learned. Two examples include: firstly“the
proportion of special financial support to agriculture
for agricultural science and technology development
and technological achievements promoting should not
be less than 40%” in Hefei’s legislation,"” guaranteeing
the development of agricultural science and technology
activities effectively; and secondly a requirement set for
Hubei governments above the county level and relevant
departments that they “organize agricultural applicable
training” to avoid pursing high-tech technologies blin-
dly, and to maximize the economic and social benefits
from their actual agricultural and rural situations."

2.2.2. Founding of technology public service
system

Technology public service system, also known as
public technology service system,” includes science
and technology resource services, technological inno-
vation services, technology management services, etc.'
Various provisions relating to “technological innovation
in public service platform”, “science and technology

» o«

intermediary service organizations”, “public technolo-
gy platform, research and development institutions”,

13 Id. at Article 30.

14 Article XIX, “Hubei Scientific and Technological Progress
Regulations”.

15 Xie Lijiao. The science and technology service for the general
public and its system building, Forum on Science and Technology in
China 12009(12), p11.

16 Zhang Yun, Lu Xiaocheng. The Status-quo, Prob-
lems and Strategies of Technology Public Service Sys-
tem Construction in Beijing. Urban Insight, 2010(5), p8.

“basic scientific platform” and “scientific and techno-
logical resource sharing mechanism” all belong to the
technology public service system generally. They reflect
that the concept of a technology public service system
has not reached consensual acknowledgement on its
connotation, denotation and constituents among legis-
lative academia of “Scientific and Technological Pro-
gress Law”, so the use of a technology public service
system is largely random and excursive. Additionally,
the overall structure of the technology public service
system has not been formed. Only the chapter “techno-
logy innovation platform” in the “Chongqing Scientific
and Technological Innovation Promoting Rules” com-
prehensively stipulate the five aspects -- researching and
developing platform, intermediary services, infrastruc-
ture and resources open sharing mechanism, financial
and insurance services, and credit system."”

2.2.3. Industrialization cooperated with resear-
ching and learning

Target on industrialization cooperated with re-
searching and learning refers to engaging in research
projects jointly, building a variety of R. & D. bases,
as well as exchanging information among enterprises,
universities and research institutions. Worthy of pro-
motion is the people’s governments in Xi’an that play
leading roles to achieve this target,' the potential for
small and medium-sized enterprises to participate in
research activities through joint-development and co-
-financing;"” Shanghai’s legislations clearly stated final
goal to guide innovation elements into enterprises to
achieve competitiveness;” technological-innovation re-
searching and developing funds established in Xiamen
that earmark supporting funds for industrialization
combined with researching and learning projects;” and
the range of supporting funds used for industrializa-
tion combined with researching and learning clarified in
Shenzhen’s regulations.”” However, there are still some
controversial ordinances. For example, ordinances in
Hefei “encourage universities and researching institutes

17 Supra note 6,at Chapter V.

18  Supra note 8,at Article IX.

19 1d. at Article XIX.

20 Supra note 9,at Article XII.

21 Article 25, “Xiamen Special Economic Zone scientific and
technological progress Regulations”.

22 Supra note 7, at Article XIII.
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establish high-tech and innovative enterprises directly”*

that go against the intention of the Cooperation, which
is to rapidly advance scientific and technological achie-
vements into practical productive industrialization ra-
ther than have universities and researching institutions,
which ought to prioritize superior intellectual study, un-
dertake the major role in commercial production and
management directly.

2.3.The Subjects Engaged in Scientific and
Technological Progress Activities

Above all, enterprises remain one of the most vital
subjects.

Because enterprises act as a core ordination medium
in scientific and technological progress activities, the re-
levant provisions arouse intense attention in local legis-
lations. Content worthy to be learned include: pillar and
emerging industries specifically determined in local ordi-
nances that concentrate resources to the advantageous
innovation professions; legislators who should consult
related enterprise managers and industry association
personnel in revising industrial developing policies and
plans, ensuring that policies are more in line with actual
needs and operations; administrative departments that
could give prior approval to enterprises with indepen-
dent intellectual-property capacity thereby encouraging
them to improve the level of intellectual-property abi-
lity; administrative departments that should support en-
terprises to cultivate brands rich with technology, leading
to the maximization of technological advantages and in-
creased market value; a technology catalogue regularly
published by government departments that guides en-
terprises to achieve technological progress through em-
bodying Article 40 in the “Scientific and Technological
Progress Law”; enterprises, which utilize financial capital
to introduce major technology or equipment from fo-
reign countries, should develop programs about diges-
tion, absorption and re-innovation and submit applica-
tions to the relevant administrative departments, helping
to enhance independent innovation capability of enter-
prises and save financial resources.

The apparent defect is that the spirit of support
to encourage scientific and technological progress is
confirmed in legislations while the specific means of
encouragement and supervision are unstated. There

23 Supra note 10,at Article XVIII.

are seven articles in Chapter 111 named “technological
innovation and enterprise’s technological progress” of
the “Xi’an Scientific and Technological Progress regu-
lations”. All of them include general expressions such
as “encourage” and “support” but only two of them
clearly state: “referred from the relevant national provi-
sions”, and just three of them fail to clarify the specific
means of encourage or support.

The overall level of a region’s scientific and techno-
logic capabilities is determined not only by large enter-
prises, but is also dependent on the technological inno-
vation abilities of small and medium-sized enterprises
(SMEs). Provisions on technological innovation for
them is particularly essential. Most regulations centre
on three fields. These are: the innovation funds refer-
red by the host law given to small and medium-sized
technology-based enterprises, tax preference given to
venture capital firms for investment in high and new te-
chnology enterprises, and technological innovation ser-
vices offered to SMEs by public research platforms and
intermediary service institutions. Specific measures to
promote the technological innovation abilities of SMEs
are inadequate; some merely repeat higher-ranking law
without further workable discussion. In contrast, the
“Shanghai Scientific and Technological Progress Regu-
lations” can be regarded as a model; it announces that
the government of Shanghai is responsible for the ar-
rangements in SME Innovation funding;* it also stipu-
lates that SME Innovation funding is one of the main
issues of financing scientific and technological progress
at the city, district and county levels.”

Scientific and technological researching institutes
and universities also play a significant role.

Local legislation generally involves the significance
of technological researching institutions and universi-
ties when addressing targets on industrialization coope-
rated with researching and learning or the founding of a
technology public service system. And the number and
content of articles are consistent with the important
role that researching institutions and universities play in
local scientific and technological progress. Provisions in
Chongging stated that “higher-ranking education ins-
titutions should establish and improve the innovation

9926

knowledge system.”*® There are only a few provocations

24 Supra note 9,at Article XVIIL
25 Id. at Article 38.
26 Supra note 6,at Article XI.
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towards the identification of specific feature colleges
and universities, which almost encourage them to play
a special role in terms of technological innovation in
parallel with scientific researching institutions.

Problems lie in these facets. Local ordinances du-
plicate the content of higher-ranking law that targets
funding for modern research institutions. The lack of
specific incentives, such as the steps on how the central
support should merge into local science and technolo-
gy research are limited. Worthy of promotion is that
Article XVII in the “Kunming Scientific and Techno-
logical Progress and Innovation Regulations” claims
that “scientific and technological researching and deve-
loping institutions set up by financial fund shall accept
the check and modify from science and technology ad-
ministrative department, and undertake evaluation and
assessment from a third party regularly and the results
of its research should be made known to public conse-
quently”. This provision clarifies the subject being eva-
luated and the evaluation methods, with a strong opera-
tional workability. However, provisions like this are few.
Operability is a very important criterion of legislative
quality. Laws and regulations which lack operability are
difficult to realize because they lack effective implemen-
tation criteria. Local regulations aimed at solving speci-
fic problems should include the identification of steps
towards operability.”’

Lastly, scientific and technical personnel is the most
practical and basal element.

Scientific and technical personnel is included with
scientific researching institutions in some local regula-
tions while in other regulations it is divided into a sepa-
rate chapter that focuses on the rights and obligations
of the scientific and technical staff. Scientific and tech-
nical personnel engaged in science and technology ac-
tivities play a fundamental and principal role in influen-
cing technological progress. The integral structure of
one region’s developing potential relies on the research
capability and moral character of the local scientists as
well as the overall knowledge structure and technologi-
cal level. To improve the quality of scientific and techni-
cal personnel it is encouraged that science and techno-
logy personnel exist in every local regulation. Laws and

27  Shi Jiansan, Wu Tianhao. The analysis of local legislation: cur-
rent situation, issues and solutions--based on the in-
stance of people’s congress of Shanghai city. Legal Science, 2009

(6), p100.

regulations should include: that legislators distinguish
between the different types of scientific and technical
personnel to improve the evaluation system of profes-
sional titles in order to rule that the technology pro-
moting effect is the main indicator of appraising a pro-
fessional title for the agricultural technology personnel
working in rural areas; a broad scope of scientific and
technical personnel to emphasize young-people training
and give play to the technological innovation capacity of
retirees; an extension of higher-ranking laws’ content in
order to develop a government sector (or other units)
talent training plan and to earmark the proceeds of job-
-related technology achievements centered on enhan-
cing research capacity; supplemental specific mechanis-
ms for higher-ranking law to add judgment procedures
when bearing scientific and technological research fai-
lure is used; the effective motivation of scientific and
technical personnel, such as supporting young scientists
to engage in research activities through arrangements
with the Natural Science Foundation, rewards, etc., and
encouragement for employee-developers to continue
their scientific and technological research, according to
distributed stock rights, to offer awards, and so on. En-
couraging college graduates, devoted to grassroots work
or entrepreneurship, to establish and improve the social
service system of scientific and technical personnel ra-
tional flows should also be included.

2.4, Safeguard Measures

Safeguard Measures are not divided into the same
scope among local legislations. The provisions do not
entirely correspond to the high-ranking law, in that fi-
nancial and social capital investment act as primary safe-
guards measures in all regulations. Some safeguard mea-
sures in local ordinances even involve the technology
decision-making advisory system, large-scale equipment
procurement and evaluation systems. Other measures
just revolve around capital investment. This article se-
lects capital investment safeguard measures and other
safeguard measures in two parts, for analysis.

2.4.1. Capital investment safeguard measures

Technology funding is the basal guarantee to pro-
mote scientific and technological progress. Ensuring
the proportion of financial investment and encouraging
increased social investment funding could be consi-
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dered the two major types of attitudes towards tech-
nology funding sources in local legislation. To ensure
necessary financial investment is to ascertain financial
investment proportion, investment subject, investment
object, investment monitoring and the establishment of
an effective evaluation system. Problems in legislation
lie, in the first place, in the illegibility of financial in-
vestment proportion. A financial investment ratio is of
significance, but is only identified in Xiamen, Kunming,
Shenyang and Hefei’s regulations. The reason for this
current situation is that the determination of the pro-
portion of investment might be blocked by local finan-
cial capacity, departmental interests and other practical
problems. Even if this question is put forward, it will be
obstructed during the formulating-draft process. Addi-
tionally, the using-scope of special funds is too broad;
covering almost all scientific and technological domains
in multiple regulations, which do not reflect the micro
characteristics of local technological developments and
the disperse effect of limited financial resources.

Encouraging social investment refers mainly to gui-
dance by governments, participation of financial institu-
tions and the establishment of special funds. Effective sa-
feguard measures include: government participation in the
foundation of venture capital funds, guiding social capital
flows to venture enterprises; government involvement in
the establishment of re-guarantee institutions to support
business innovation activities, etc. However, these means
are not sufficiently workable for a number of reasons. For
example, incentives to financial institutions are not defi-
ned, that is to say, there is no benefit-oriented intervention
and no mobilization of financial instruments. Regulation
in Guizhou claims that “establish scientific and techno-
logical innovation of credit guarantees, insurance, chattel
mortgage, third-party guarantees and risk-sharing com-
pensation mechanism to encourage financial institutions

to transparent technology innovation”

, which along
with the supporting implementation measures need to be
clarified to ensure implementation success. Additionally,
incentives for other bodies that engage in scientific and
technological activities are lacking, making it difficult to
mobilize wider social forces into scientific research and

technological innovation.

2.4.2. Other safeguard measures vary both in

28  Article 41, “Guizhou province Scientific and Technological
Progress regulations”.

number and forms.

In addition to financial funding, other various sa-
feguard measures can be concluded as follows: 1. the
establishment of independent innovation products in
government procurement systems; 2. the foundation of
network platforms to include a variety of information
technology resources, especially the research projects
information sharing system in Shanghai, avoiding dupli-
cation of the project application and reducing the waste
of resources in science and technology.” 3. Suppot-
ting of technology infrastructure and major scientific
projects through reducing urban construction fees, for
example, the local government of Chongqing confirms
this measure in the form of legislation; 4. Promoting in-
novation by rewarding activities in science and techno-
logy or individuals, such as the regulations in Chonggqing
that clearly defined the awarding criteria for high-tech
enterprises, innovation companies, as well as new pro-
duct projects at the national and provincial levels. Some
places promote innovation by encouraging intellectual
property, but attention should be aroused to distinguish
between the different types and nature of intellectual
property rights. It’s inappropriate to involve trademarks
or geographical indications that cannot effectively im-
prove technological progress in award scope.

2.5.The legal liability

Clauses on legal liability reflect mandatory and com-
pulsory laws, so they are included in the vast majority of
local regulations. The “Chongqing Scientific and Tech-
nological Innovation Promoting Rules” doesn’t contain
such a clause, which is a major disadvantage to it. Other
regulations generally follow the higher-ranking laws and
expand this content limitedly according to local condi-
tions. It’s encouraging to see that these extensions im-
prove the legal liability system of science and technology
law. Firstly, they have answered what actions are illegal.
“Scientific and Technological Progress Law” only invol-
ves the illegal use of financial funds, illegally purchased
equipment, hindering scientific and technological activi-
ties, plagiarism of technological achievements, cheating
for science and technology awards, as well as the legal
liability of administrative departments and personnel.
In addition, local ordinances extend the list to include

29  Supra note 9,at Article 41.
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governments that avoid purchasing independent innova-
tion products even if they should; the incomplete proce-
dure of introducing advanced technology from foreign
countries by the use of local financial funds; the failed
examination of technological progress, and so on.

The type of legal responsibility and the means which
is undertaken are also significant. Convicting and sen-
tencing in scientific and technological progress law ge-
nerally refers to the relevant laws about administrative,
civil and even criminal responsibility. Special forms of
responsibility in the “Scientific and Technological Pro-
gress Law” could be restricting certain principal parts’
qualification in order to engage in certain activities, such
as restrictions on the financial support of researching
projects and financial awarding limitations. Local legis-
lation follow these forms, and in particular regulates
that some illegal behaviors should be recorded into cre-
dit files by the relevant administrative departments.

2.6. Supplementary

Most regulations only contain provisions about im-
plementing the date of each ordinance, while Xiamen
and Shenzhen include further refinement on the regu-
lations. For example, the “Shenzhen Special Economic
Zone Scientific and Technological Innovation Promo-
ting Regulations” provides that “the municipal gover-
nment or relevant departments shall formulate speci-
fic measures for implementation of the provisions of
Article 9, 11, 16, 18 within ten months from the date

»39 which ensures

of implementation of this regulation
the implementation specification and realization of the

purpose of the legislation.

3. PROPOSALS ON REVISING LOCAL LEGISLATIONS
OF SCIENCE AND TECHNOLOGY PROGRESS

Interpretation of the above suggests that although
the newly revised local legislations of science and te-
chnology progress are much more rational and suitable
for local conditions than those implemented prior to
2007, there remain some defects-repeating in the spe-
cific provisions with the higher-ranking law, coinciding
in content with the same-ranking law, the lack of in-

30 Supra note 7, at Article 22.

novation and workability, and so on. Legislators should
pay full attention to all aspects of the scientific and ra-
tionality of the legislative process, and then local laws
could play its due role. Only if we stress formulated
ways of thinking, establish a formulate-drafting body,
and include technical specifications of the provisions
and concrete content of the regulations will the quality
of the local legislation of science and technology pro-
gress be promoted.

3.1. Clarify the formulated ways of thinking

Being closely linked with science and technology poli-
cies is one overt characteristic of ordinances in the scien-
ce and technology domain. Apparently existing national
laws and local regulations contain detail directly from
science and technology policies. Policies usually inflect
current dominant officials’ ideas, so it is often modified
and always more concerned about the short-term reve-
nue-generating technology area, especially given the high-
-speed development of a market economy. So legislation
based on policy is inevitably inclined to focus on econo-
mic value, more specifically those areas that could qui-
ckly generate income. It’s also natural that people modify
legislation followed by policy adjustment, which sharply
reduces the modification cycle of regulations and dama-
ges the authority and stability of law. Importantly, there
should be two types of sources to progressive science
and technology regulation. In addition to science and te-
chnology policy, rational knowledge and a regular pattern
of science and technology are extremely vital. However,
currently legislators tend to transplant policies, especially
the latest ones into legislations while ignoring established
and emerging technological developing patterns. In order
to sustainably and healthily safeguard scientific and tech-
nological progress, and comprehensively promote social
development, it’s necessary to legislate scientific and te-
chnological law impersonally and rationally, and to reflect
scientific and technological development regularity in the
relevant laws and regulations.

To clarify the formulated ways of thinking, the most
fundamental and important provisions of local scientific
and technological development should be stated. Regu-
lators should strive to avoid following the latest techno-
logy policy blindly but rather work towards ensuring that
their efforts are in accordance with rational knowledge
and regular patterns of local scientific and technological
development, aiming at achieving the combination be-
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tween regularity and policy. The determination of which
area(s) to focus on or invest in, to maximize the develo-
pment of science and technology, regulators shouldn’t
merely track the latest trend or macro technology policy,
but also emphasize the local conditions of technological
development and the environment. Regulators should
pay attention to not only the industrial areas, which bring
direct economic benefits, but also focus on the field of
science and technology that research and industrializa-
tion rely on. Only in this way can the local technology be
elevated effectively and solidly.

3.2. Select formulate-drafting body carefully

Formulate-drafting body of local legislations of
science and technology progress usually consist of the
local people’s congresses, the local administrative de-
partments of science and technology, academic resear-
chers, etc. To ensure the quality of the legislation, the
selected formulate-drafting body should abide by two
aspects: knowledge and attitude. On one hand, a parti-
cipating revising law should have the correct and syste-
matic knowledge structure. Legislators, to meet the spe-
cifics of scientific and technologic legislation making,
should not only have a solid theoretical foundation of
law and legislative experience, but also master the re-
gular pattern of science and technology development
as well as have the rational knowledge for science and
technology practices. Only in this way can ordinances
combining regularity and purpose in nature be created.
On the other hand, the formulate-drafting body should
develop the impartial and rational attitude. Currently,
legislators aim to achieve a particular industry sector’s
or department’s interest against the camouflage of draf-
ting specific provocations or ordinances. They do this
to strengthen or expand the scope of one department’s
authority, the ordinance set up a variety of rights- juris-
diction, approval, granting license, and so on.”" There-
fore, the local people’s congresses’ formulation of local
science and technology progress legislation should not
be entrusted to one, or just a few, local administrative
departments. Rather, regulators should increasingly turn
to professors, legal advisors and technology experts as
well as listen to the views of representatives of the peo-
ple. The formulation of local legislation will thereby
exert a positive influence on scientific and technological

31  Feng Lixia. The analysis of selfish departmentalism in the ad-
ministrative legislation. Chinese Cadres Tribune, 2005(8), p31.

progress broader than particular sectional interests.

3.3. Standardize the expression of clauses

It’s common to find expressions in local legislations
that violate legal term practices from the existing text,
which indicates that the skill levels of local legislators
need to be improved. For example: the direct use of
simplified names for terms in the legislative text such
as “agricultural science institute” is not used in articles,
but ASI as a abbreviation is directly used; the utilization
of spoken expressions or policy terms, such as “one
percent”, “innovation and entrepreneurship”; ambigui-
ty caused by improper statements, such as this clause
which states that “experts, scholars and business repre-
sentatives who municipal government employed shall
provide decision-making advice in the city development
planning, major scientific and technological project ap-
proval, scientific research, technological innovation, te-
chnology industrialization”, which doesn’t clarify whe-
ther it is the government’s obligation or the expert’s; the
use of non-legal standard terminology, such as “must”;
and use of terms in different clauses towards the same
problems that vary from one to another, and randomly,
for example, when it comes to proportion of financial
investment, “budget expenditures”, “disposable reve-
nue” and “general budget expenditures” that reflect va-
rious calculation data.

The expression of clauses should be accurate and
logical, which should be strictly distinguished from ge-
neral expressions in ordinary life and policy language.
Legislators are supposed to avoid all kinds of language
problems and elevate the legislative level in the formu-
lated-drafting process. Practically, “legislative technical
specification (Trial)” issued by the Standing Commit-
tee of National People’s Congtress should be consulted
with, and the use of legislative terms ought to match
higher-ranking law.

3.4. Build specific institutions

“Generally local regulations lack of specific pro-

32

visions at supervision and indemnification”, ** under-

mine science and technology progress. To improve the

32 Shen Muzhu, Ban Xiaohui. Research About The Creative Leg-
islation For Local Science In China At The Age Of Post-Crisis. Law
Science Magazine, 2010(6), p31.
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quality of legislation, specific institutions of the ordi-
nances should be built in two ways. One is to develop
incentives and safeguarding systems. As mentioned
above, there are some problems in the existing regu-
lations, such as unspecific incentive means, ambiguous
guarantee regulations and the repeated contents from
the higher-ranking laws. So “incentive” and “support”
should not only be indicated in the later legislation, but
also be clearly stipulated in implementation objects and
basic methods. Or the later legislation could simulate
the clear and specific measures for subjects to imple-
ment each ordinance and deadline in the “Shenzhen
Special Economic Zone Scientific and Technological
Innovation Promoting Regulations”. This is especially
significant in the matter of financial investment, as one
core safeguarding measurement should be clearly stated
in the “proportion-distribution”. Second is to complete
norms about responsibility. As already pointed out, it’s
quite limited for the existing local regulations to illus-
trate the legal liability of higher-ranking law. Efforts
should be made to closely correspond legal liability with
illegal behavior that could impede technological pro-
gress, which would be punished unconditionally. Simul-
taneously, the enforcement body should be clearly de-
fined to fight against crimes whose are supposed to be
empowered equaling to the ability; and refresh the form
of accountability, so as to govern and awe effectively.

3.5. Focus

To ensure system integrity, the majority of the exis-
ting local legislation of science and technology progress
imitate the higher-ranking law structurally and repeat its
provisions, contributing to the similarity in these local
legislations, which can be applied regardless of local
characteristics. Apparently, legislators have not yet re-
cognized the proper function of local laws and regula-
tions. In addition, the advantages of such “regulations”
or “approaches” haven’t been taken into consideration.
To begin with, the structure of local regulations can be
simple and flexible without stiff requirements in structu-
ral integrity and systematic complex. Legislators should
begin with field research to solve the exact problems

hindering local regulatory development. For example,
local institutions that acquire a strong military-scientific
ability on how to build a dual-use platform between mi-
litary and civilian technology and how to address the
issue of secrecy and the distribution of benefits shall
be a key topic during the drafting of legislation. Addi-
tionally, prior and essential issues should be emphasized
and only the workable measures included in local regu-
lations. For instant, there’s no necessity to involve issues
about reform in scientific research institutes or legisla-
tive rights of tax systems in local legislations, which are
difficult measures to effectively develop at a few local
regulations during such a short time. However, incen-
tives or protection measures are welcomed to be dis-
cussed in ordinances, according to diverse technological
resources and the financial capacity of each place.

4, CONCLUSION

For the purpose of scientific and technological pro-
gress, leading to eventual regional economic and social
development, and adaption to integrity of the socialist
legal system, legislative bodies in local places are bound
to modify and revise local legislations of science and te-
chnology progress. A total of 306 local legislations have
been developed since the “Scientific and Technological
Progress Law” had been implemented. They have been
advanced in many aspects including legislative idea,
legislative procedure, specific content, etc. However,
multiple defects still need to be improved. Legislators
should pay full attention to all aspects of the objecti-
vity and rationality of the legislative process. In order
to solve the exact problems impeding local regulatory
development policy makers should select formulate-
-drafting bodies, standardize technical specifications of
provisions, ensure concrete content of regulations, and
build specific institutions of supervision and indemni-
fication in conjunction with legal liability. Only in this
way shall the quality of local regulation be promoted,
making the local legislation of science and technology
progress a basic norm to achieve scientific and techno-
logical advancement.
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