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Abstract

Cultural Properties holds the rich heritage and is a matter of pride for the
entire mankind and is considered as property of mankind and does not
belong specifically to any religion, group or state. Despite this the cultural
property has been attacked and destroyed a lot of times either deliberately
or unintentionally during war. The instances of destruction of cultural pro-
perty has been there in past also and such cases are still increasing, The de-
struction of cultural property of course creates a sense of divide among pe-
ople from different communities and nations and not just make chances of
compromise between communities and nations impossible but it also lead to
long term discrimination and hatred. The legal system related to protection
of cultural property is mostly a soft law mechanism in which the imple-
mentation body and implementation system is missing and there are many
laws which show the importance of cultural property during peacetime and
also during war. This paper will discuss in detail about the significance of
cultural property, long term effect of destroying of cultural property, Ico-
noclasm, laws regulating the protection of cultural property during war and
peacetime, international criminalization of wrongs against cultural property
and suggestions of the authors for protection of cultural property.

Keywords: Cultural property. International humanitatian law. Destruction.
Protection. Iconoclasm.

Resumo

Os bens culturais detém um rico patrimoénio e sao motivo de orgulho para
toda a humanidade, sendo considerados propriedade da humanidade e ndo
pertencendo especificamente a nenhuma religido, grupo ou estado. Apesar
disso, a propriedade cultural tem sido atacada e destruida muitas vezes, de-
liberada ou involuntariamente, durante a guerra. Os casos de destruigio de
bens culturais também existiram no passado e esses casos ainda estdo au-
mentando. A destruiciao de bens culturais, é claro, cria um senso de divisao
entre pessoas de diferentes comunidades e nagdes ¢ nao apenas torna as



chances de compromisso entre comunidades e nagoes
impossiveis, mas também leva a discrimina¢io e ao 6dio
de longo prazo. O sistema juridico relacionado a pro-
tecdo da cultura a propriedade ¢ principalmente um me-
canismo de soft law no qual o érgio de implementagio
e o sistema de implementacao estdo ausentes e existem
muitas leis que mostram a importancia da propriedade
cultural em tempos de paz e também durante a guerra.
Hste artigo discutira em detalhes sobre a importincia
da propriedade cultural, efeito de longo prazo da de-
struicio de propriedade cultural, iconoclastia, leis que
regulam a protecio da propriedade cultural durante a
guerra e em tempos de paz, criminalizagdo internacional
de injustigas contra propriedade cultural e sugestdes dos
autores para prote¢dao de propriedade cultural.

Palavras-chave: Bens culturais, Direito internacional
humanitario, destrui¢do e protecio de bens culturais,
iconoclastia

1 Introduction

Through codified International Law, the world has
reached a common consensus after World War 11 that
the historic monuments, archaeological sites, artwork
and other cultural property is considered as the propet-
ty of mankind and not of any particular religion, state
ot any group'.

Cultural Property” is the pride of any community
and its significance increases as time passes. No geo-
political boundaries can stop people from visiting and
admiring cultural property and these properties do not
belong to any particular country or group of people but
to the whole mankind. Cultural Property is not only of
cultural relevance but it is also a mark of identity of
groups and communities. Cultural Property also serves
as repository of customs, tradition and usages followed

! HARVARD LAW SCHOOL. At in time of war: pillage, plunder,
repression, reparations and restitution. Available at: http://www.law.
harvard.edu/faculty/martin/art_law/war.htm#:~:text=places%20
of%20worship-,Without%20prejudice%20t0%20the%20provi-
sions%200£%20the%20Hague%20Convention%20for,the%20cul-
tural%2001%20spiritual%o20heritage Accessed on: 29 Aug, 2020.

*  Cultural property is non-renewable resoutces that includes but
not limited to works of art, old buildings or their ruins, museums,
library, scriptures, archives, historic buildings and monuments , ar-
chacological sites and artifacts found on land or underwater , places
of worship and other sacred places like churches , mosques , tem-
ples , idols , shrines , sanctuaries , mountain , cemeteries etc

by a particular group or community and also serve a
tool of self-identification for such communities® .

Though as discussed above Cultural Property has a
lot of significance, even then it is attacked and is dama-
ged intentionally or unintentionally during war and the
after effects of the same can be seen in form of long
time rivalry even after the war is over between two com-
munities. Modern day warfare involves more destructi-
ve technology and hence inflicts more loss to cultural
property. Recently we have seen mass destruction of
cultural property in the Middle East and North Africa.
There have been countless statements from UNESCO
, United Nation and many non-governmental organi-
zations and activists condemning targeting of cultural
property in recent times but this did not had any effect
on the number of targeted attacks on cultural property.
The international law related to cultural property is ba-
sically regulated by customary international law and the
soft law mechanism which has many features pertaining
to protection of cultural property at international level
is still in its evolving stage. The present legal regime has
no deterrence in case if any cultural property is targeted
and hence the implementation of the soft law and cus-

tomary law is very weak®.

The reasons for the Intentional attack on cultural
property could be various including but not limited to
dehumanization of other community, hatred, discrimi-
nation, intention to exterminate the community and its
cultural property. Sometimes attack on these cultural
property is also done during non-international armed
conflict in order to gather attention of international
community for recognition and financial assistance for
example destruction of cultural property which was a
colossal image of Buddha at Bamiyan in year 2001 in
Afghanistan °.

The attacks on cultural property devalue the con-

> CENTER FOR THE ENVIRONMENTAL MANAGE-
MENT OF MILITARY LANDS. Types of Cultural Property. Avail-
able at: https://www.cemml.colostate.edu/cultural/09476/chp04-
02iragenl.html Accessed on: 29 Aug, 2020.

*  GERSTENBLITH, Patty. The destruction of cultural heritage:
a crime against property or a crime against people? J. Marshall Rev.
Intell. Prop. L., n. 15, 2016. Available at: https://repository.jmls.edu/
cgi/viewcontent.cgirarticle=1382&context=ripl Accessed on: 29
Aug. 2020.

> MORGAN, L. The Buddhas of Bamiyan. Cambridge, Massachu-
setts: Harvard University Press, 2012. Available at: wwwjstor.org/
stable/j.ctt2jbt4h, Accessed on: 29 Aug. 2020.
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cept of Cultural pluralism® and multiculturalism’ whi-
ch is very important and essential for modern day civil

society.

International Humanitarian Law allows attack on
any property including cultural property in certain con-
ditions stating it as military necessity®. Military necessity
gives a high contracting party some military advantage’
for example if any place is used for keeping weapons,
aircrafts , armored vehicles or any other material vital
for warfare like petroleum processing units , energy
production units etc. are considered to be legitimate tar-
gets of attack'’. Also the cultural property is protected
by customary international law principles of distinction
between civilian objects and military objects as Rule 7
of customary international humanitarian law. The ru-
les state that high contracting parties to armed conflict
need to ensure that they can distinguish civilian objects
and military objects and all attacks must be directed to
military objects only. Cultural property though cannot
be true sense be said to be civilian property but surely
not as a military object'’.

Jurists of international law have clearly mentioned
that whatever might be the reason for armed conflict
or waging war against any state or territory, building

¢ Cultural pluralism means when smaller ethnic group within a

larger society maintain their unique values , practices, customs and
traditions without being inconsistent with the values , practices, cus-
toms and traditions of wider society.

Multiculturalism is the concept under which society deals with its
cultural diversity both at national and community level. multicultur-
alism assumes that everyone benefits from cultural diversity and for
the best interest of society as whole all these cultural diversities to be
harmoniously maintained with each other in the society.

8 HAYASHI, Nobuo. Requirements of military necessity in in-
ternational humanitarian law and international criminal law. Boston
University International Law Journal, n. 28, p. 41-139, 2010. Available
at: https://www.bu.edu/law/journals-archive/international /docu-
ments/39-140.pdf Accessed on: 29 Aug. 2020.

’  BOOHER, Alice A. The military advantage: the military.com guide
to military and veterans benefits. Available at: https://www.bva.
va.gov/docs/VLR_VOL2/Copy12--AliceBoohet.pdf Accessed on:
29 Aug; 2020.

10 GENERAL COUNSEL OF THE DEPARTAMENT OF DE-
FENSE. Department of Defense Law of War Manual. 2015. Available at:
https://dod.defense.gov/Portals/1/Documents/pubs/DoD%20
Law%200f%20War%20Manual%20-%20June%202015%20Up-
dated%20Dec%202016.pdf Pver=2016-12-13-172036-190 Accessed
on: 29 Aug, 2020.

" HENCKAERTS, Jean-Marie; DOSWALD-BECK, Louise. Cus-
tomary International Humanitarian Iaw. New York: Cambridge Univer-
sity Press, 2005. Available at: https://www.icrc.org/en/doc/assets/
files/other/ customary-international-humanitarian-law-i-icrc-eng.

pdf Accessed on: 29 Aug, 2020.

and works of cultural importance must be spared .Sin-
ce destroying these cultural properties provides no gain
to any high contracting parties, these properties in no
way contribute to strengthen the enemy armies and by
destroying them the whole world and coming gene-
rations are being deprived of some masterpiece which
cannot be reconstructed and hence it is a crime against
the mankind'>.

Three significant limitations have been imposed
for the protection which have been granted to cultural
property. The first obligation is to mark such cultural
property with distinctive emblem like blue shield or any
other emblem but this needs to be communicated to
enemy in advance®. The second limitation is the obli-
gation on all high contracting parties to avoid causing
damage to any cultural property but it has been limited
by a phrase “as far as possible” and hence in case of
exigencies can be attacked'. The third and the last limi-
tation is to avoid using cultural property for the military
purposes and also all possible caution to be taken to
keep military and military objects far from cultural pro-
perty. Even after all the above three limitations because
of nature of modern warfare and arms used the chan-
ces of destruction of these cultural properties is high
especially in cases of non-international armed conflict,

ethnic cleansing' and terrorist attacks'.

2 Long term effects of destroying of
cultural property

Armed conflict between different nations and com-
munities have not only created human loss but have

2 MILLIGAN, A. Targeting cultural property: the role of interna-
tional law. Available at:  https://jpia.princeton.edu/sites/jpia/
files/2008-5.pdf Accessed on: 29 Aug, 2020.

5 BHAT, P. Protection of cultural property under international humanitar-
ian law: some emerging trends. 2001. Available at http://www.com-
monlii.org/in/journals/ISILYBIHRL/2001/4.html Accessed on:
29 Aug; 2020.

1 MARKING of cultural property with emblems of the 1954
Hague Convention. Available at:  https://www.cemml.colostate.
edu/cultural/09476/chp04-10egyptenlhtml Accessed on: 29 Aug.
2020.

5 PETROVIC, Drazen. Ethnic cleansing: an attempt at method-
ology. 1994. Available at: http://www.ejil.org/pdfs/5/1/1247.pdf
Accessed on: 29 Aug. 2020.

16 FLIPPO, R. Attacks against cultural property as a weapon of war. an
exploratory case study. Available at: https://www.ibei.org/ibei_stu-
dentpaper34_105354.pdf Accessed on: 29 Aug. 2020.

UPADHYAY, Niteesh Kumar; RATHEE, Mahak . Protection of cultural property under international humanitarian law: emerging trends. Revista de Direito Internacional, Brasilia, v. 17, n. 3, p. 389-

409, 2020

W

9


https://www.bu.edu/law/journals-archive/international/documents/39-140.pdf
https://www.bu.edu/law/journals-archive/international/documents/39-140.pdf
https://www.bva.va.gov/docs/VLR_VOL2/Copy12--AliceBooher.pdf
https://www.bva.va.gov/docs/VLR_VOL2/Copy12--AliceBooher.pdf
https://dod.defense.gov/Portals/1/Documents/pubs/DoD Law of War Manual - June 2015 Updated Dec 2016.pdf?ver=2016-12-13-172036-190
https://dod.defense.gov/Portals/1/Documents/pubs/DoD Law of War Manual - June 2015 Updated Dec 2016.pdf?ver=2016-12-13-172036-190
https://dod.defense.gov/Portals/1/Documents/pubs/DoD Law of War Manual - June 2015 Updated Dec 2016.pdf?ver=2016-12-13-172036-190
https://www.icrc.org/en/doc/assets/files/other/customary-international-humanitarian-law-i-icrc-eng.pdf
https://www.icrc.org/en/doc/assets/files/other/customary-international-humanitarian-law-i-icrc-eng.pdf
https://www.icrc.org/en/doc/assets/files/other/customary-international-humanitarian-law-i-icrc-eng.pdf
https://jpia.princeton.edu/sites/jpia/files/2008-5.pdf
https://jpia.princeton.edu/sites/jpia/files/2008-5.pdf
https://www.cemml.colostate.edu/cultural/09476/chp04-10egyptenl.html
https://www.cemml.colostate.edu/cultural/09476/chp04-10egyptenl.html
https://www.ibei.org/ibei_studentpaper34_105354.pdf
https://www.ibei.org/ibei_studentpaper34_105354.pdf

also created a long term divide between two nations and
communities but we have seen that with passage of time
nations and communities have learned to stay and live
together'"For example the Vietnamese war between at-
mies of South and North Vietnam including allies from
USA and USSR and this example clearly illustrate that
after the end of a war the situation is fine and people are
living together in harmony. Also in the case of Sudan
and South Sudan we have seen in the recent past that
relation and friendship between the two countries are
getting stronger. International Humanitarian law one of
the most important principle is that friendship should
be possible after that last bullet is fired whereas destruc-
tion of cultural property creates a long time scar in the
hearts and minds of people which can be a reason for
war and conflict’. Armed conflict if leads to destroying
of cultural property can generate anger in subsequent
generations and can prove to be a breeding ground or
motive for retaliation and armed conflict".

The destroying of cultural property creates a sense
of divide among people from different communities
and nations and not just make chances of compromise
between communities and nations impossible but also
lead to long term discrimination and hatred®. The fuel
to fire can be added by mass media and information
communication technology which will spread the news
of destruction of cultural property like fire and can also
increase tension among communities and nations who
are not in direct war or hostiles with each other®’. Let’s

7 LASSON, Kenneth. Incitement in the Mosques: testing the lim-
its of free speech and religious liberty. Whittier .. Rev., n. 27, 2005.
Available at: https://scholarworks.law.ubalt.edu/cgi/viewcontent.
cgirarticle=1384&context=all_fac Accessed on: 29 Aug, 2020.

8 BHAT, P. Protection of cultural property under international humanitar-
Zan law: some emerging trends. 2001. Available at http://www.com-
monlii.org/in/journals/ISILYBIHRL/2001/4.html Accessed on:
29 Aug; 2020.

" GERSTENBLITH, Patty. The destruction of cultural heritage:
a crime against property or a crime against people? . Marshall Rev.
Intell. Prop. L., n. 15, 2016. Available at: https://repository.jmls.edu/
cgi/viewcontent.cgirarticle=1382&context=ripl Accessed on: 29
Aug. 2020.

% RICHARD, Licutenant Colonel Theodore T. Nuclear weapons
targeting: the evolution of law and U.S. Policy, Military I.aw Review,
v. 224, n. 4, 2016. Available at: https://www.loc.gov/rr/frd/Mili-
tary_Law/Military_TLaw_Review/pdf-files/224-issue4-2016.pdf
Accessed on: 29 Aug. 2020.

2 MYEROWITZ, Elissa S. Protecting cultural property during
a time of war: why Russia should return nazi-looted art. Fordham
International Law Journal, n. 20, 1996. Available at: https://ir.lawnet.
fordham.edu/cgi/viewcontent.cgirreferer=https://www.google.co
m/&httpsredir=1&article=1808&context=ilj Accessed on: 29 Aug.
2020.

assume a situation in which religious place of one com-
munity is destroyed by another community in one state
but this will not end here people who are in other coun-
try will also feel unsafe and kind of hatred will increase
in their mind and hearts for other community™.

3 Instances of damage to cultural
property during international, non-
international armed conflict and
terrorists attacks and cause of such
acts

The destruction of cultural property has significan-
tly increased in the recent past and is still increasing at a
very high rate. The recent conflict in Syria®, Iraq* and
Mali® has reflected the inefficacy of our international
legal regime. There are many ways wherein cultural
property in all the three above mentioned nations got
damaged such as some properties got damaged because
of intentional bombardment, while some got damaged
because of accidental collateral damages during armed
conflict because of indiscriminate firing of guns and
mortars, some were targeted to clear path for war, some
cultural properties were used for military purpose and
hence became legitimate object of attack, some cultural
properties suffered damage because of looting and illicit
trade of cultural property®. Apart from this damage to
these cultural properties is also done by internally dis-

*  CULTURAL Heritage. Available at: https://www.peacepal-
acclibrary.nl/research-guides/special-topics/cultural-hetitage/  Ac-
cessed on: 29 Aug. 2020.

#  CUNLIFFE, Emma ¢f a/. The destruction of cultural property
in the Syrian Conflict: legal implications and obligations. International
Journal of Cultural Property, n. 23, p. 1-31, 2016. Available at: https://
www.cambridge.org/core/journals/international-journal-of-cultur-
al-property/article/destruction-of-cultural-property-in-the-syrian-
conflict-legal-implications-and-obligations/5B81E9C84C7F9B-
24FAOC4F1E9FA50CAF/ core-reader Accessed on: 29 Aug. 2020.
# THURLOW, Matthew D. Protecting cultural property
in Iraq: how american military policy comports with inter-
national law. Yale Hum. RTS & DEV. L. ], n. 8, 2005. Avail-
able at: https://digitalcommons.law.yale.edu/cgi/viewcontent.
cgirarticle=1050&context=yhrdlj Accessed on: 29 Aug, 2020.

»  MALL accountability for the destruction of cultural heritage.
Available at:  https://casebook.icrc.org/ case-study/mali-accounta-
bility-destruction-cultural-heritage Accessed on: 29 Aug, 2020.

% UNESCO. The fight against the illicit trafficking of cultural objects
the 1970 convention: past and future. Available at: http://www.unesco.
org/new/fileadmin/ MULTIMEDIA/HQ/CLT/pdf/2013_IN-
FOKIT_1970_EN.pdf Accessed on: 29 Aug. 2020.
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placed people who have been displaced because of war.
These people took shelter in many of such properties
which are of cultural relevance and since these proper-
ties have been used a human habitat ;wear and tear has
become quite evident”. Gulf war® has seen this mas-
sive destruction of cultural property by rebel groups
and also in case of former Yugoslavia involved destruc-
tion of Sarajevo’s numerous cultural property including
Mosques , churches , museums and library which were
made way back in 14" or 15" century and have a lot cul-
tural and social relevance®. The most historic town of
Europe has also faced destruction of more than 60%
of cultural property which can be dated back to 15th
and 16th century™.

4 Iconoclasm and destruction of
cultural heritage

Iconoclasm is defined as destruction of icons, ima-
ges and monuments for religious and political motiva-
tion’!. Iconoclasm has become very prevalent and many
times it has been used as a military tactic in order to
demoralize people of one particular religion or ethni-
city. The practice or tactic of Iconoclasm is a very old
concept and can be dated back to hundreds of years
and one such mention can be found in Hebrew bible
or old testament which instructs the Israelites to des-
troy all graveyard stones, images, and high places of the
Canaanite population®. The first act of Iconoclasm in
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https://www.jstor.org/stable/23268277 Accessed on: 29 Aug, 2020.
2 STEWART, D. Why did God order the destruction of the Canaanites?

Islamic history began in the year 630 when many sta-
tues of Arabian deities kept at Kabba in Mecca were
vandalized”. The Hagia Sophia is a fine example as to
how a church can be converted to mosque and then to
a museum and then again to a mosque *'. Persian King
around year 484-430 BC plundered Greek and Egyp-
tian religious and cultural property and centers®. His-
tory has witnessed many mosques and churches being
destroyed for instance in Serbian War, according to one
of the report around 400 mosques and approximately
200 churches were vandalized™.

The attacks on cultural property devalue the concept
of Cultural pluralism® and multiculturalism® which is
a very important essential of modern day civil society.

International Humanitarian Law allows attack on
any property including cultural property in certain con-
ditions calling it as military necessity®’. Military neces-
sity is something which gives a high contracting party
some military advantage” for example if any place is

Available at:  https://www.blueletterbible.org/faq/don_stewart/
don_stewart_1382.cfm Accessed on: 29 Aug, 2020.

¥ MACAULEY-LEWIS, Elizabeth. The history of art and architec-
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cessed on: 29 Aug. 2020.

»  HERODOTUS. Herodotus: on the customs of the persians.
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% MOSE, Gregory M. The destruction of churches and mosques
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Law, 0. 3, 1996. Available at: https://digitalcommons.law.buffalo.
edu/cgi/viewcontent.cgivarticle=1028&context=bjil Accessed on:
29 Aug; 2020.

7 Cultural pluralism means when smaller ethnic group within a
larger society maintain their unique values , practices, customs and
traditions without being inconsistent with the values , practices, cus-
toms and traditions of wider society.

% Multiculturalism is the concept undet which society deals with
its cultural diversity both at national and community level. multicul-
turalism assumes that everyone benefits from cultural diversity and
for the bestinterest of society as whole all these cultural diversities to
be harmoniously maintained with each other in the society.
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ternational humanitarian law and international criminal law. Boston
University International Law Journal, n. 28, p. 41-139, 2010. Available
at: https://wwwbu.edu/law/journals-archive/international /docu-
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used for keeping weapons, aircrafts, armored vehicles
or any other material vital for warfare like petroleum
processing units, energy production units etc. are con-
sidered to be legitimate targets of attack'. Also the
cultural property is protected by customary internatio-
nal law principle of distinction between civilian objects
and military objects as Rule 7 of customary internatio-
nal humanitarian law states that high contracting parties
to armed conflict must at all times distinguish between
civilian objects and military objects and all attacks must
be directed to military objects only. Cultural property
though cannot be in true sense be said to be civilian
property but surely cannot be treated as a military ob-
ject'.

One of the most notorious examples of Iconoclasm
in India was seen when Somnath temple in Gujarat was
attacked and destroyed by Mahumud Ghazni. This at-
tack witnessed breaking of jyotirlinga despite pleas by
hindu followers not to break it*. He looted the temple
and took all the money with him as a bounty. Not only
this the sentiments of the Hindus were impacted by
breaking jyotirlinga and throwing its pieces on the road
so people can walk over it. This is not just the only ins-
tance of Iconoclasm in India, another such case we can
see when Aurangzeb destroyed the temples of Varanasi
and Mathura *. Not just India but cultural property in
many other countries faced destruction and one such
example for Asia we can take of destroying of Buddhist
temples by General Bai Chongxi and his troops during
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FENSE. Department of Defense Law of War Manual.2015. Available at:
https://dod.defense.gov/Portals/1/Documents/pubs/DoD%20
Law%200f%20War%20Manual%20-%20June%202015%20Up-
dated%20Dec%202016.pdf Pver=2016-12-13-172036-190 Accessed
on: 29 Aug; 2020.

2 HENCKAERTS, Jean-Marie; DOSWALD-BECK, Louise.
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Accessed on: 29 Aug. 2020.

the year 1926*. In Tibet also we have seen extensive
destruction of religious cultural property after it was in-
vaded and occupied by People’s Republic of China *.

4.1 Political Iconoclasm

Change in regime and revolutions against tyranny
whether uprising on local population , insurgents *,
belligerents **, foreign invasion® mostly see destruction
of statues and cultural property which was important
for the former regime or government. Belligerents have
looted a lot of cultural property in former Yugoslavia
. The 1954 Hague convention on protection of cultu-
ral property and its two protocols obligate belligerents
to avoid intentional targeting of cultural property but
in past we have seen many violations of theis principle
lead down in Hague convention®.

The past has witnessed many Emperors who erect
statues of themselves or their family members which
subsequently are destroyed as soon as they ate ovet-
thrown by the new king or ruler. Roman King Domi-
tian who was king for 81 to 96 AD was assassinated
and after his assignation the first thing that happened

*  SCHLUESSEL, Eric Tanner. The muslin emperor of China: eve-
ryday politics in colonial Xinjiang, 1877-1933. 2016. Thesis (Doc-
tor of Philosophy) — Harvard University, Cambridge, 2016. Avail-
able at: https://dash.harvard.edu/bitstream/handle/1/33493602/
SCHLUESSEL-DISSERTATION-2016.pdf Accessed on: 29 Aug.
2020.

% SAUTMAN, B. Tibet and the (Mis-) representation of cul-
tural -~ genocide. Available at: https://link.sptinger.com/content/
pdf/10.1057%2F9780230601192_6.pdf Accessed on: 29 Aug, 2020.
See also SANDHAR, J. Cultural genocide in Tibet: the failure of
article 8 of the United Nations Declaration on the Rights of Indig-
enous Peoples in protecting the cultural rights of Tibetans. Santander
Art and Culture Law Review, v. 2, n. 1, 2015. Available at: https://
www.ejournals.eu/SAACLR/2015/2(2015) /art/ 6788/
on: 29 Aug. 2020.

7 RASHID, S. e al. Protection of cultural property in the
light of international Humanitarian Law. Journal of Critical Re-
views, v. 7, n. 6, 2020. Available at: http://wwwjcreview.com/full-
text/197-1588576264.pdf Accessed on: 29 Aug. 2020.

#  POSNER, Eric A. The international protection of cultural
property: some skeptical observations. Chicago Journal of Interna-
tional Law, n. 8, 2007. Available on https://core.ac.uk/download/
pdf/190354673.pdf Accessed on: 29 Aug. 2020.

¥ UNESCO. Protection of cultural property. Available at: http://
www.unesco.org/new/ fileadmin/MULTIMEDIA/HQ/CLT/pdf/
MilitaryManuel-En.pdf Accessed on: 29 Aug. 2020.
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was destruction of all statue of Domitian®'. Similar si-
tuation was witnessed in case of emperor Commodus
who was king of Rome during 180-192 AD and after
his assassination also the statue of him and his father

were destroyed™.

After French revolution we have seen a paradoxical
nature of Republican government and French citizenry
as on one hand they want to destroy all monuments ,
religious places , buildings belonging to old regime and
on other hand they want to preserve their rich cultural
heritage for which they constructed many museums™.
There is not an iota of doubt many culturally significant
properties were destroyed because of half hearted at-
tempts of republican government™ .

4.2 Reasons behind Iconoclasm

There are various reasons for Iconoclasm and the
most important is hatred against anyone based on re-
ligion, nation, caste, social group or political opinion.
Hatred creates enmity in mind of political leaders, ar-
mies and citizenry to such an extent that they can do
anything to overthrow it and also they don’t want that
any trace of it could be found in future which could
remind them of such old regimes , people , and religion.
Pro-Nazi Vichy Government of France destroyed the
Clothilde Roch’s statue of 16th century because of the
reason that vichy authorities disliked the statue and this
was done as part of celebration of freedom of cons-

ciences™ .

One of the other main reason for Iconoclasm is to
discourage any group of people belonging to any natio-
nality , religion or part of social group to an extent that
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Aug. 2020.

»  ICONOCLASTS Battle. Available at: https://scannerfasr942.
weebly.com/iconoclasts-battle-1.html Accessed on: 29 Aug. 2020.

they will like to lose their identity and will not like to
disclose any who they are and what they believe in and
what they practice®. Many a times Iconoclasm is done
to discourage traditional and religious practices perfor-
med at religious and cultural sites®’. Curbing growth of
any religion and followers of it is one of the main rea-
sons for Iconoclasm. One such example is of Soviet
Union when they destroyed religious cultural property
including Russian Orthodox Churches and Jewish Ce-
meteries with a motive to discourage followers of such
religious instructions™.

Iconoclasm sometimes is done to remove the name
of any religion or community from history. Mostly
when one state is taken over by another or one regi-
me changes to another the ruling regime try to destroy
cultural and religious places so that subordination of
people of such community whose religious and cultural
property is destroyed become easy. Iconoclasm hurts
their belief system and they start following all comman-
ds of the ruling regime with much resistance.

Iconoclasm also happens sometimes because one
ruler is overthrown and the regime that has overthrown
him wants to show to the world the end of the regime
of the old ruler. For example Firdos Square Destruc-
tions of Saddam Hussein™ statue can be seen as symbo-
lic end of Bagdad war between Iraq and United States
of America®. No doubt the main reason of Iconoclasm
is always hatred and intention of deleting history about
old regime, religion and communities °'.

% SHERWIN, R. Law, metaphysics, and the new iconoclasm. Law
Text Culture, n. 11, p. 70-105, 2007. Available at: https://ro.uow.edu.
au/cgi/viewcontent.cgivarticle=1040&context=ltc Accessed on: 29
Aug. 2020.

7 RICHARD, Lieutenant Colonel Theodore T. Nuclear weapons
targeting: the evolution of law and U.S. Policy, Military I.aw Review,
v. 224, n. 4, 2016. Available at: https://www.loc.gov/rr/frd/Mili-
tary_Law/Military_TLaw_Review/pdf-files/224-issue4-2016.pdf
Accessed on: 29 Aug. 2020.

*#  WANGKEO, K. Monumental challenges: the lawfulness of de-
stroying cultural heritage during peacetime. The Yale Journal of Inter-
national Law,v. 28, p. 183-274, 2003. Available at: https://digitalcom-
mons.law.yale.edu/cgi/viewcontent.cgiarticle=1206&context=yjil
Accessed on: 29 Aug. 2020.

¥ DALE, Cathertine. Operation Iraqi freedom: strategies, approaches,
results and issues of congtess. 2009. Available at: https://fas.org/
sgp/crs/natsec/RL34387.pdf Accessed on: 29 Aug. 2020.

% The Navy scal of USA pulled down the statue of Saddam Hus-
sein from Firdos Square at Bagdad

¢ FREEDBERG, D. Art and Iconoclasm, 1525-1580, the case of the
Northern Netherlands. Available at: http:/ /www.columbia.edu/cu/ar-
thistory/faculty/Freedberg/Art-and-Iconoclasm.pdf Accessed on:
29 Aug, 2020.
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5 Religious texts e the significance of
cultural property

We can trace the ancient law of war in the old
testament.®It has been mentioned in the war code of
DEUTERONOMY that when you attack an enemy
nation which is far off, put all the males of the ene-
my country to sword if they fight with you and if they
surrender, make them slave. It also mentions that you
can take women, little ones, cattles and any other valua-
ble thing as a bounty of war. The war code expressly
orders the army to kill and destroy the Hittites and the
Amorites, the Canaanites and the Perizittes, the Hivi-
tes and the Jebusites because they should not teach you
about their God .This war code reflects the eatly views
of civilization towards destruction of the enemy cen-
ter for religious beliefs. The common objective of such
destruction of religious belief is that the conquered
people will easily start following the conquering state
and lose its identity®.

Many a times religious places are used for inciting
violence and war including destruction of cultural and
religious property of other religion but still these places
cannot be targeted during watr®. The problem here in
regarding the protection of these cultural properties in-
creases many fold when the conflict is non-international
armed conflict or act of terrorists because in such cases,
they are not governed by most of the international law
for example the great Mosque of Al-Nuri and its ico-
nic leaning minaret was destroyed by ISIS in northern
Iraq®.

2 OLD Testament. Available at: https://www.catholic.org/bible/
old_testament.php Accessed on: 29 Aug. 2020.

% KASTENBERG, Joshua E. The legal regime for protecting
cultural property during armed conflict. .Aér Force Law Review, n. 42,
1997. Available at: https://digitalrepository.unm.edu/cgi/viewcon-
tent.cgirarticle=1423&context=law_facultyscholarship
on: 29 Aug, 2020.

¢ LASSON, Kenneth. Incitement in the Mosques: testing the lim-
its of free speech and religious liberty. Whittier .. Rev., n. 27, 2005.
Available at: https://scholarworks.law.ubalt.edu/cgi/viewcontent.
cgirarticle=1384&context=all_fac Accessed on: 29 Aug, 2020.

% ISAKHAN, Benjamin; ZARANDONA, Jose Antonio Gon-
zalez. Destroying Mosul’s Great Mosque: Islamic State’s symbolic war
to the end. 2014. Available at: https://theconversation.com/de-
stroying-mosuls-great-mosque-islamic-states-symbolic-war-to-the-
end-80002 Accessed on: 29 Aug, 2020.

Accessed

6 Laws regulating protection of
cultural property during war and
peacetime

The legal system related to protection of cultural
property is mostly a soft law mechanism in which the
implementation body and implementation system is
missing. There are many laws which show the impor-
tance of cultural property during peacetime and also
during war. People’s republic of China destroyed many
places of cultural importance in Tibet “which cleatly
violates Article 8 of United Nation Declaration on the
Rights of Indigenous People but as this law is soft law
and have no body and system which can implement or
punish perpetrator of such damage to cultural proper-
ty®’. The attack of China on Tibet’s cultural property is
also seen as cultural genocide by many jurists and states
but still it continued for very long time®. The great
Polish jurist and lawyer Rafael Lemkin in 1933 stated
that destruction of cultural property is one of the ei-
ght dimensions of genocide , political , social, cultural,
economic, biological, physical, religious, and moral and
each of these target a different aspect of an ethic group.
Rafael Lemkin also suggested that barbarism and van-
dalism should be added to the preexisting list of acts
against law of nations. He stated that an act targeting
cultural property can be seen as systematic and organi-
zed destruction of any particular community®.

Customary international law regime also protects
cultural property and under Rule 38 Published by In-
ternational Committee of Red Cross each high contrac-
ting party of the conflict should take special care during
hostilities to avoid damage to cultural property unless

% COMMISSION INTERNATIONALE DE JURISTES. The
question of Tibet and the rule of law. 1959. Available at: http://www.
icj.org/wp-content/uploads/1959/01/Tibet-rule-of-law-report-
1959-eng.pdf Accessed on: 29 Aug. 2020.

¢ UNITED NATIONS. Urited Nations Declaration on the rights of
Indigenons Peoples. Available at: https://www.un.org/development/
desa/indigenouspeoples/wp-content/uploads/sites/19/2018/11/
UNDRIP_E_web.pdf Accessed on: 29 Aug. 2020.

% SANDHAR, J. Cultural genocide in Tibet: the failure of article
8 of the United Nations Declaration on the Rights of Indigenous
Peoples in protecting the cultural rights of Tibetans. Santander Art
and Culture Law Review, v. 2, n. 1, 2015. Available at: https://www.
ejournals.eu/SAACLR/2015/2(2015)/art/6788/ Accessed on: 29
Aug. 2020.

% LEMKIN, R. Acts constituting a general (transnational) danger consid-
ered as offences against the law of nations. 1993. Available at: http://www.
preventgenocide.org/lemkin/madrid1933-english.htm  Accessed
on: 29 Aug. 2020.
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they are used for military purpose and are legitimate mi-
litary objective™ .

The general order 100 also populatly known as Lie-
ber code was instruction signed by Abraham Lincoln
during American civil war and dictates how soldiers
should conduct at all times during War’'. The Licber
code under Article 35 and Article 36 is attempting to
protect cultural property and lays down that cultu-
ral property including Classical works of art, libraries,
scientific collections, or precious instruments, as well
as hospital should never be a point of target and also
should be returned to country to whom it belongs if
stolen. Brussels declaration under its Article 17 reitera-
ted the above principle mentioned under article 35 and
36 of Lieber code and also imposes a duty on country
to whom such cultural property belongs to use emble-
ms to create distinctiveness and also that said emblem
to be communicated to enemy beforehand.

The Oxford Manual of 1880 went a step ahead by
having provisions penalizing offenders who destroy
cultural property”. Liability to pay compensation has
been imposed by The Hague Convention of 1907 upon
the belligerent party responsible for violation. Oxford
Manual 1880 under Article 34 provides provisions for
protection of cultural property and forbids the willful
destruction of such property expect in case of military
necessity’®. Under Rule 40 theft, pillage ormisappro-
priation or vandalism of cultural property is also pro-
hibited”.

0 INTERNATIONAL COMMITTEE OF THE RED CROSS.
Rute 38, ICRC on customary IHL.. Available at: https://ihl-databases.
ictc.otg/customary-ihl/eng/docs/v1_rul_rule38 Accessed on: 29
Aug. 2020.

" AVALON PROJECT. The Lieber Code. 1863. Available at: htt-
ps://avalon.lawyale.edu/19th_century/licber.asp#sec2  Accessed
on: 29 Aug, 2020.

2 US. COMMITTEE OF THE BLUE SHIELD. Laws and Trea-
ties protecting cultural property: 1874 Brussels Declaration. Available at:
https://uscbs.org/1880-oxford-manual.html Accessed on: 29 Aug.
2020.

7 INTERNATIONAL COMMITTEE OF THE RED CROSS.
Rute 40, ICRC on customary IHL.. Available at: https://ihl-databases.
ictc.otg/customary-ihl/eng/docs/v2_rul_rule40 Accessed on: 29
Aug. 2020.

™ US. COMMITTEE OF THE BLUE SHIELD. Laws and Trea-
ties protecting cultural property: 1874 Brussels Declaration. Available at:
https://uscbs.org/1880-oxford-manual.html Accessed on: 29 Aug.
2020.

> INTERNATIONAL COMMITTEE OF THE RED CROSS.
Rute 40, ICRC on customary IHL.. Available at: https://ihl-databases.
ictc.otg/customary-ihl/eng/docs/v2_rul_rule40 Accessed on: 29
Aug. 2020.

Hague Air Rules 1923 which is codified by USA,
Japanese Imperial Foreign Office and some other Eu-
ropean Nations under its Article 25discusses the rules
related to non-targeting of cultural propertybut Hague
Air Rules 1923 were never adopted by any nation becau-
se they were very strict and were not acceptable to any

7. These rules never come in force and remain

nation
insignificant in protecting cultural property. Internatio-
nal pacts like Roerich Pact 1935 also have provision
cultural property from being targeted by anyone during
war or peace also an international duty to respect and

protect cultural property was also lead down by under
Inter-Allied Declaration 19437,

The treaty of peace with Germany also known as
the Treaty of Versailles under its Article 245 also forced
Germany to return all stolen cultural property to Fran-
ce. Germany was asked to return all cultural property
that they had stolen during the 1870-1871 war and also
during the last war . Under Article 246 Germany was
also asked to return within the timespan of six months
the original Koran of Claph Othman which was presen-
ted to German William II by Turkish authorities who
removed the original koran from Medina. The treaty of
Versailles was signed after defeat of Germany in world
war I,

Additional Protocol to Geneva Conventions 1949
and also Protocol I of 1977 for protection of Victims
of International Armed Conflicts under its Article 53
states that cultural object and Places of worship should
not be target of attack and also prohibits use of such
cultural property as support system during war and also
to make such cultural property the object of reprisal.
Article 16 of additional protocol of Geneva conven-
tion 1949 also prohibits use of any cultural property for

 THE HAGUE Rules of Air Warfare. 1922. Available at: htt-
ps://wwilib.byu.edu/index.php/The_Hague_Rules_of_Air_War-
fare Accessed on: 29 Aug;, 2020.

7 INTERNATIONAL COMMITTEE OF THE RED CROSS.
Treaty on the Protection of Artistic and Scientific Institutions and Historie
Monuments, (April 15, 1935). Available at: https://ihl-databases.icrc.
org/ihl/INTRO/325?OpenDocument Accessed on: 29 Aug. 2020.
® ZHANG YUE. Customary International Law and the Rule
against taking cultural property as spoils of war. Chinese Journal of In-
ternational Law, v. 17, p. 943-989, 2018. Available at: https://academ-
ic.oup.com/chinesejil/article-pdf/17/4/943 /27275819 /jmy030.
pdf Accessed on: 29 Aug, 2020.

" GERMANY. Treaty of Peace with Germany (Ireaty of Versailles).
Available at: https://wwwloc.gov/law/help/us-treaties/bevans/m-
ust000002-0043.pdf Accessed on: 29 Aug. 2020.
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support of military effort® . Hague Convention 1954
under its preamble also recites the importance of cul-
tural property by saying that cultural property belongs
to mankind and it’s important for culture of the world
also emphasizing on importance of preserving cultural
property and states that this heritage shall receive inter-
national protection.

Convention for the Protection of Cultural Property
in the Event of Armed Conflict with Regulations for
the Execution of the Convention 1954 under Article
9 provides for immunity of cultural property from any
kind of attack during war and creates an internally re-
cognized emblem for protection of cultural property.
The use of emblem is inductive that the marked pro-
perty is cultural property and hence immune from any
type of military attacks®. Article 11 of the Conven-
tion includes provision for withdrawal of immunity for
such cultural property protected under Article 9 when
such property is used for military purposes. Article 12
and Article 13 of convention provides provisions for
protection of cultural property during transport but
carrying distinctive emblem and notifying the opposing
high contracting party®”. Article 14 of the convention
prohibits seizure of any cultural property as bounty of
war® and Article 16 provides blue shield for protection
of cultural property™.

% HARVARD LAW SCHOOL. At in time of war: pillage, plunder,
repression, reparations and restitution. Available at: http://www.law.
harvard.edu/faculty/martin/art_law/war.htm#:~:text=places%20
of%20worship-,Without%20prejudice%20t0%20the%20provi-
sions%200£%20the%20Hague%20Convention%20for,the%20cul-
tural%2001%20spiritual¥o20heritage Accessed on: 29 Aug, 2020.

81 UNESCO. Convention for the protection of cultural property in the
event of armed conflict with regulations for the execution of the convention
1954. Available at:  http://portal.unesco.org/en/ev.php-URL_
ID=13637&URIL_DO=DO_TOPIC&URI,_SECTION=201.html
Accessed on: 29 Aug. 2020.

8 BHAT, P. Protection of cultural property nnder international humanitar-
Zan law: some emerging trends. 2001. Available at http://www.com-
monlii.org/in/journals/ISILYBIHRL/2001/4.html Accessed on:
29 Aug; 2020.

8 UNITED NATIONS EDUCATIONAL, SCIENTIFIC AND
CULTURAL ORGANIZATION. Fighting the lllicit Trafficking of cul-
tural property. 2018. Available at: http://www.unesco.org/new/file-
admin/MULTIMEDIA/HQ/CLT/movable/pdf/Toolkit_01.pdf
Accessed on: 29 Aug. 2020.

# KOCH, Corine. A blue shield for the protection of out en-
dangered cultural heritage. International Preservation Issues, n. 4, 2003.
Available at:  https://www.ifla.org/files/assets/pac/ipi/ipi4-e.pdf
Accessed on: 29 Aug. 2020.

7 Protection of cultural property:
measures

There are many ways in which cultural property can
be protected during international and non-international
armed conflict and even during peacetime. Though war
in the past had destroyed many cultural properties but
if timely action could have been taken the loss to such
cultural property could have been mitigated.

7.1 Transportation of Cultural Property

This is one of the most effective ways of protecting
all movable cultural property like pictures, paintings ,
idols etc. It is not in doubt that this option will not be
able to protect immoveable structures. The transporta-
tion of cultural property away from conflict zones will
protect cultural property from being subject to attack by
high contracting parties. This method will keep cultu-
ral property awayfrom the bombardment zone and air
strike zone and can keep them safe. All vehicles cat-
rying such cultural property are protected by distinctive
emblems and hence not targets of military operations.
Article 13 of Hague convention protects transportation
of such cultural property® . It is an obligation on the
high contracting parties to war to prevent exportation
of cultural property from occupied state to other places
and the occupying state should take custody of cultural
property and should return the cultural property to the
occupied state once the cessation of hostilities® .

7.2 Fostering the Spirit of Respect for Cultural
Property

There is a need of attempt on part of states to un-
dertake to disseminate awareness about importance of
cultural property and also text of cultural property con-
vention can be distributed among everyone so they are
aware about laws related to cultural property”’. Under

% BROSCHE, J. Heritage under attack: motives for targeting cul-
tural property during armed conflict. International Journal of Heritage
Studjes, 2016. Available at: https:/ /www.diva-portal.org/smash/get/
diva2:1051738/FULLTEXTO01.pdf Accessed on: 29 Aug. 2020.

% RASHID, S. ¢ al. Protection of cultural property in the light
of international Humanitarian Law. Journal of Critical Reviews,
v. 7, n. 6, 2020. Available at: http://wwwjcreview.com/full-
text/197-1588576264.pdf Accessed on: 29 Aug. 2020.

¥ KEANE, D. The failute to protect cultural property in wat-
time. DePanl J. Art, Tech. & Intell. Prop. L., v. 14, n. 1, 2004.
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article 25 Of Hague convention 1954 it is mentioned
that convention should be made known to everyone
especially armed forces and forces engaged in protec-
tion of cultural property. Wider publicity will improve
protection status as popular conscience of people can
extend a far reaching protection of cultural property™.

7.3 Special Protection and Enhanced Protection
for cultural property

The cultural properties of importance all around the
globe have been registered under the register of cultural
property under special protection. All the cultural pro-
perties should be marked with distinctive emblem that
is blue shield for cultural property (Article 10 Hague
Convention on cultural property 1954)*. Cultural pro-
perty should at any time shall never be use for military
purposes like shortage of weapon or using premises of
such cultural property to plan and direct attack or take
part in hostilities” . International Committee for Pro-
tection of Cultural Property explain few conditions to
have a enhanced protection regime for cultural proper-
ty”". Three conditions to be fulfilled by cultural property
to have a enhanced protection (I) It should be cultural
heritage of importance for Mankind (2) It should be re-
cognised and protected by legal and administrative mea-
sure at both national as well as international level (3) It
is not used for any military purpose and parties to con-
flict undertakes not to use them for military purposes’™

Available at: https://vialibrary.depaul.edu/cgi/viewcontent.
cgirarticle=1200&context=jatip Accessed on: 29 Aug. 2020.

% PATEL, K. Culture wars: protection of cultural monuments in
a human rights context. Available at: https://studentorgs.kentlaw.
iit.edu/jicl/wp-content/uploads/sites/5/2014/01 /Patel_Note.pdf
Accessed on: 29 Aug. 2020.

¥ PATEL, K. Culture wars: protection of cultural monuments in
a human rights context. Available at: https://studentorgs.kentlaw.
iit.edu/jicl/wp-content/uploads/sites/5/2014/01/Patel_Note.pdf
Accessed on: 29 Aug. 2020.

% MCDONALD, David (ed.). Cuiture under fire: Armed Non-State
actors and Cultural Heritage in wartime. 2018. Available at: https://
genevacall.org/wp-content/uploads/2017/10/Cultural_Heritage_
Study_Final.pdf Accessed on: 29 Aug. 2020.

' KEEFE, R. The meaning of ‘cultural property’ under the 1954
Hague Convention. Netherlands International I.aw Review, n. 46, p. 26-
56, 1999. Available at: https://www.cambridge.org/core/journals/
netherlands-international-law-review/article/meaning-of-cultural-
property-under-the-1954-hague-convention/D86C46B8F8996D-
4AB8C4A10D74B5E95D Accessed on: 29 Aug. 2020.

2 HOWE, Z. Can the 1954 Hague Convention apply to non-
state actors? a study of Iraqand Libya. Texas International Iaw Journal,
n. 47, p. 403-425, 2019. Available at: https://www.aiamilitarypanel.
org/wp-content/uploads/2019/01/Howe403.pdf Accessed on: 29

8 Downplaying the factor of military
necessity

Immunity has been provided by the Hague Conven-
tion 1954 from attack (Article 9) but this immunity is
lifted if property is used for military purpose (Article
11)”. Military necessity is something which gives mili-
tary advantage to one party involved in hostilities and
also the act which are legal according to laws of war”™.
In practice it has been observed that military necessi-
ty is sometimes confused with military convenience .
Many parties to conflict do indiscriminate bombard-
ment or attack, which cause a lot of damage to civilian
and cultural property. High contracting parties find it
easy to do an indiscriminate attack and therefore end
up destroying many cultural property *°. One of the
most important principle of International Humanita-
rian law is principle of proportionality and according
to this principle the force used should be directly pro-
portional to the risk or harm estimated”. If the prin-
ciple of proportionality of attack will be followed the
damage to cultural property around the globe will de-
crease. Let’s assume that three combatants are hiding at
a cultural property and the other party to conflict have
an option of attack through missiles and tank but if the
high contracting party uses tanks and missiles the entire
cultural property will suffer a loss but counter action
that can be take in this case is sending you best five or
ten soldiers to kill those combatant to force them to
surrender”. The above hypothetical situation will pro-
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tect cultural property from probable damage that could
have caused due to tanks and missiles .

9 International criminalisation of
wrongs against cultural property

The very first step to criminalize the act of attack on
cultural property was first started by the International
Criminal Tribunal for Nuremberg, The International
Criminal Tribunal at Nuremberg also punished crimes
against humanity to those people who were involved in
destruction of property of cultural importance . Julius
Streicher was found guilty for his crimes and his role in
destruction of the Nuremberg Synagogue in 1938 and

also for extermination of Jews People!™.

The second step for criminalizing act of attack on
cultural property was first started by International Cri-
minal Tribunal for Yugoslavia, the tribunal is no more
functional and stopped all its function in year 2014'"!
but still its past work is of great relevance for protection
of cultural property. Under Article 3(d) of ICTY Statu-
te it protects institutions dedicated for religion , charity
and education , buildings , Arts and science , historic

monuments and other cultural property'”.

During Yugoslavian war in 1990 the combatants de-
liberately targeted vatious cultural properties and des-
troyed them including UNESCO world heritage listed
sites. One of the most important cultural property was
Fortified city of Dubrovnik which was targeted in year
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en/2017/¢a11963.doc.htm#:~:text=After%2024%20years%20
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taties/dubrovnik-and-ctimes-against-cultural-heritage Accessed on:

29 Aug, 2020.

1991 and this attack involved Miodrag Jokic a comman-
der of the Yugoslav People’s Army and his senior Pav-
le Struger'” who was found to have legal and effective
control on the armed forces which was responsible for
attack on Dubrovnik'™. Miodrag Joki¢ was sentenced to
seven years imprisonment by ICTY'” and Pavle Stru-
gar was sentenced for eight years imprisonment. In this
many important factors like importance of cultural pro-
perty, when an attack can be directed against cultural
property, immunity of cultural property, willful conduct
of preparators etc is discussed '"°.

The biggest breakthrough for protection of cultu-
ral property can be seen from Rome Statue 1998 which
created a hard law with regard to cultural property. The
Rome Statuteunder Article 8 defines war crime and ex-
tensive destruction of property which is not justified
by military necessity and is carried against property un-
lawfully and wantonly is kind of war crime'””. The Sta-
tute confers jurisdiction to ICC in this matter. Rome’s
statute also prohibits destroying and seizing enemies
property except in case of military necessity. Article 77
of Rome statue talks about forfeiture of proceeds, pro-
perty and assets derived from crime under this Statute.

International Criminal Court was established under
Rome Statue 1998 in year 2002 to punish criminals for
war crimes, crime against humanity and Genocide. The
International Criminal Court works on principle of

108

complementarity'”® and exercise jurisdiction in all such
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cases when a state which has ratified the Rome Statute is
unwilling or unable to punish a criminal for war ctime'®

110 1 One such

, crime against humanity'"” and Genocide
landmark decision of cultural property by ICC is in the
case of Ahmad Al Faqi Al Mahdi who was a member
of radical Islamic group and committed various acts of
war crimes including destruction of cultural property
during occupation of Timbuktu in 2012. He was char-
ged for war for attacking 10 religious, historic buildings
and monuments. All the property which was attacked by
Al Mahdi were listed as world heritage sites and was un-
der UNESCO protection'?. AL Mahndi was punished
for 9 years in imprisonment under concept of indivi-
dual criminal responsibility by ICC and was sentenced
on 27 September 2016 by Trail Chamber VIII for war
crime of intentionally attacking and targeting cultural
property in Timbuktu , Mali in June and July 2012'".
International Criminal Court has shown the world that
if someone destroys Cultural property he will be puni-
shed and create a percent for other no to do what AL
Mahdi has done in Timbuktu, Mali''*. Punishing people
for Individual Criminal Responsibility for war crimes
will yield desirable results of deterrence and universal
acceptance of norm of protection of cultural property
and also universal condemnation of any attack against

cultural property'".

2020.
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" INTERNATIONAL CRIMINAL COURT. Abmad Al Fagi
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https://www.icc-cpi.int/Pages/item.aspxPname=pr1451 Accessed
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10 Conclusion

There is an element of emotional attachment in case
of cultural property which is not so in case of other
properties. The implications of destruction or spoiling
of such property are serious in nature and impacts the
social fiber. However the response of International Hu-
manitarian Law has been good and the probable rea-
sons for violation can be traced back to the non legal
factors and not to the discrepancies of International
Humanitarian Law. The international community has
jointly shown concern pertaining to the protection of
the cultural property and the concern has increased
specifically after Gulf War and Yugoslavian conflicts,
which has in turn resulted in enacting of statutes and
protocols. It cannot be however denied that the effica-
cy of such laws is more upon the acceptance received
from the global community.

The International Humanitarian Law pertains to the
basic values of humanitarianism and that of multicultu-
ralism when we talk about the development pertaining
to protection of cultural property and we have obser-
ved a shift from territoriality to that of common cultu-
ral property. There have been strict measures in order
to enhance safeguard levels and the policy of dealing
with the hostilities against cultural property are more
stringent and it is need of the hour that these develo-
pments are supported by solidarity from international
community, awareness and education regarding preser-
ving of the culture and of preserving civilization and
the nations should implement the said policies in their
domestic laws.

Right to cultural property is group rights and be-
longs to the whole mankind . No individual , state or
government should destroy any cultural property what-
soever. Also the issue as to whether and under what cir-
cumstances the UN Security Council may take security
measures under Article 39 is a controversial one.

Destruction of cultural property is also taken care
of by national legislation and almost all countries have
some sort of legislation to punish people and groups
for destruction of cultural property. Wanton distrac-
tion of many cultural properties we have seen in recent
past especially the Destruction of Buddha Statues by
Taliban Forces and loss of such an important cultural
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1%, Many terrorist and

property due to fundamentalism
rebel groups use cultural property as a means to bargain
for recognition at international level and sometimes
also attract the world towards them and their works. For
Non-International armed conflict and terrorists attack
damaging cultural property many municipal laws are
there which prevent theft , misappropriation and attack
on any cultural property and municipal system of diffe-
rent states are sufficient to check destruction of cultural
property at national level. Protecting cultural property
in International armed conflict becomes tricky becau-
se of involvement of two high contracting patties'”.
The states now may not invoke their sovereignty and
domestic jurisdiction for justifying the acts of delibe-
rate destruction of Cultural Property which have great
importance for humanity.

The acts of destruction of cultural property and
loss of vital heritage have been seen to occur as a con-
sequence of Iconoclasm or effects of armed conflicts.
Iconoclasm has been used as a military tactic to demo-
ralize people of one particular religion or ethnicity. The
practice or tactic of Iconoclasm is a very old concept
and can be dated back to hundreds of years. There have
been many instances as mentioned in this paper as to
when this tactic was adopted.

International Criminal Court has worked on prin-

ciple of complementarity'®

and it has time and again
demonstrated that if anyone tries to destroy cultural
property then punishment shall be inflicted and the In-
ternational Criminal court plays a vital role in dealing
with the instances of destruction of the cultural pro-
perties. Stringent punishments can be imposed by the
International Criminal Courts to ensure that the deli-
berate acts of destruction of the cultural properties are

stopped.

The protection of cultural property when seen at

16 FRANCIONI, Francesco; LENZERINI Federico. The de-
struction of the Buddhbas of Bamiyan and international law. Available at:
http:/ /www.ejil.org/article.phprarticle=436&issue=27  Accessed
on: 29 Aug, 2020.

7 FRANCIONI, Francesco; LENZERINI Federico. The de-
struction of the Buddbas of Bamiyan and international law. Available at:
http:/ /www.ejil.org/article.phprarticle=436&issue=27  Accessed
on: 29 Aug, 2020.

15 INTERNATIONAL CENTER FOR TRANSITIONAL JUS-
TICE. What is Complementarity? National Courts, the ICC, and the
Struggle against Impunity. Available at: https://www.ictj.org/sites/
default/files/subsites/complementarity-icc/ Accessed on: 29 Aug.
2020.

the international level from the angle of Public Inter-
national Law has acquired more of a human dimension
in the 21* century. Public International Law has been
changing constantly so as to take into its purview the
emerging challenges that have sought to demonstrate
human dimension for protection of cultural properties
but at the same time taking into consideration the fact
that state is the central factor for protecting the cultural
property. However the power of the States is limited
from the pressure of the international community and
also common interests through international obliga-
tions and the jurisdiction of the states is further restric-
ted by the act of individuals and groups.

Hence in order to ensure the protection of the cul-
tural properties it is imminent that there is ratification
of all the treaties which will further ensure that there is
global acceptance to the fact that the cultural property
needs to be preserved and protected and also recogni-
tion as to the fact that any act of destruction of these
cultural properties is equivalent to attack on the identity
of people. It will also lead to recognition that it is vital
to have a sense of respect for the culture and cultural
property of everyone and it will also apply to the states
to ensure respect for their own cultural property and
that of other states and groups. The ratification will
also ensure the universal recognition and application for
the emblems of the cultural property in armed conflict.
The states should be able to take part in the internatio-
nal institutions so as to protect the cultural property and
the cultural properties of great importance should be
identified. There is also a need of a joint effort on part
of all the states to come together to ensure protection
of cultural properties and share the experience pertai-
ning to the measures adopted for protection of cultural
property. Training sessions are organized by most of
the nations for their armed forces to provide training
in International Humanitarian Law and it is crucial that
this training should also include training pertaining to
protection of cultural property and what all measures
should be adopted in order to ensure the same and also
the sites which shelter the cultural properties should
not be in vicinity of the military objectives. The cultural
rights defenders and human rights defenders who acti-
vely voice for protection of cultural rights also play a
vital role and more recognition should be given to these
people'”.

% BENNOUNE, K. Report of Special Rapportenr in the field of cul-
tural rights. Available at: https:/ /documents-dds-ny.un.org/doc/UN-
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The protection of cultural properties does not only
apply to the states but also the individuals who have ri-
ghts and obligations towards the protection of proper-
ty. It is also upon the individuals to ensure protection
of the cultural property and hence an active role can be
played by the individuals and the groups in order to pro-
tect the cultural heritage. A collective effort is required
by the global community for coordination among states
and also among individuals and various groups.
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