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Rule of law in the international arena: the
importance of practices of legality*

Estado de Direito no ambito internacional: a
importancia de interagdes legais

Angela Jank Calixto**

Abstract

Despite the assertion of the need to promote the Rule of Law in the inter-
national sphere, there is still a great terminological imprecision regarding the
concept. Such imprecision generates criticism regarding the use of the term
in international relations, raises doubts about the possibility of adopting an
international concept of Rule of Law and makes it difficult to delineate the
measures to be taken for its promotion. In this original research, conducted
by the deductive method and characterized as being theoretical, qualitative,
descriptive, bibliographic and documental, it is sought to debate the existing
problems for the acceptance of a basic concept of the term Rule of Law
in the international sphere, as well as to identify in what sense the Rule of
Law should be understood, what are its inherent elements and how it can
be achieved and promoted in such sphere. The hypothesis articulated is that
even though domestic concepts of the Rule of Law cannot be transposed
to the international sphere, enough elements can be found in such sphere to
support the adoption of an international conception of the term. Adopting
a theoretical constructivist approach, it is concluded that the promotion of
the Rule of Law in the international sphere depends on the construction
of a social environment in which the obligation/authority of international
law is recognized, a construction that is carried out by constant practices of

legality.
Keywords: Rule of Law; Obligation; International Law; Practices of lega-
lity.

Resumo

Apesar da afirmacao da necessidade de promocio do Estado de Direito na
esfera internacional, ainda hoje ha grande imprecisdo terminoldgica quanto
ao conceito. Tal imprecisdo gera criticas relativas a utilizagdo do termo nas
relagSes internacionais, levanta duvidas quanto a possibilidade de ado¢io de
uma concepeao internacional de Estado de Direito e torna dificil a delimi-
tacdo das medidas a serem tomadas para tal promogao. Procura-se por meio
dessa pesquisa original, conduzida pelo método dedutivo e caracterizada por
ser tebrica, qualitativa, descritiva, exploratéria, bibliografica e documental,
debater as problematicas existentes para a aceitagdo de um conceito base
quanto ao termo na esfera internacional, bem como identificar em que sen-



tido deve o Estado de Direito ser compreendido, quais
seus elementos inerentes e como pode ele ser logrado
e promovido e tal esfera. A hipétese articulada ¢é a de
que embora conceitos domésticos de Estado de Direito
nao possam ser transpostos para a esfera internacional,
podem ser encontrados nessa esfera elementos suficien-
tes para apoiar a ado¢ao de uma concepgo internacio-
nal do termo. Adotando-se uma abordagem tedrica de
cunho construtivista, conclui-se que a promogio do
Estado de Direito na esfera internacional ¢ dependente
da edificacdo de um ambiente social em que se reconhe-
ce a obrigatoriedade/autoridade do direito internacio-
nal, a qual ¢ levada a efeito a partir de constantes prati-
cas de legalidade.

Palavras-chave: Estado de Direito; Obrigatoriedade;
Direito internacional; Praticas de legalidade.

1 Introduction

In the international sphere, the need of taking mea-
sures to promote the Rule of Law, whether domestically
or internationally, is continually and incisively advocated
as a pressing measure for the proper functioning of in-
ternational relations and for advancing in the pursuit of
the international community’s main objectives.

First mentioned in an international treaty in 1993,
at the Vienna Convention, and referred to by the Uni-
ted Nations’ Security Council since 1996, the need to
promote the Rule of Law has along the years been re-
ferenced as an important United Nations (UN) politi-
cal strategy in a series of documents and declarations.
Reference to the concept is identified, for example, in
the UN annual resolutions entitled Streghthening of the
Rute of Law, in the Millennium Declaration (2000), in
the report The Rule of Law and transitional justice in conflict
and post-conflict societies (2004), in the 2005 World Summit
Outgome, in the final document of Rio+20 (The Future we
Want), in the 2012 Declaration of the High-Level Meeting of
the General Assembly on the Rule of Law at the national and
international levels and in the UN 2030 Agenda, in addi-
tion to being referred to in important human rights pro-
tection instruments, such as the Universal Declaration,
the European Convention, the American Declaration
and the African Charter.

Recognized as applicable to international relations,
the concept is today seen as a core value of the United

Nations and as a significant political ideal of govern-
mental legitimacy, being repeatedly identified as an es-
sential means for the protection of human rights, for
democracy and for sustainable development. The inter-
national community identifies that the promotion of
the Rule of Law is urgently needed, considering that by
allowing the channeling of power through law it creates
conditions for overcoming the main problems that im-
pact countries around the globe.

However, despite the international community’s re-
cognition of the indispensability of promoting the Rule
of Law, the possibility of referring to the concept in the
international arena still raises debates, given the lack of
agreement on the elements that are inherent to the con-
cept. The conceptual imprecision generates a series of
criticisms regarding the use of the term in international
relations, raises doubts about the possibility of adopting
an international concept of the Rule of Law and makes
it difficult to delineate the measures to be taken for its
promotion.

In view of the difficulties that permeate the subject,
the conduction of a study that considers the factors that
create conditions for such promotion, especially in the
international sphere, is needed, precisely in view of the
essentiality of the Rule of Law to advance in the pro-
tection of human rights and in the promotion of deve-
lopment in its three spheres (namely, economic, social
and environmental), issues considered to be of central
focus by the international community. Thus, the aim
of this work is to debate the existing problems for the
acceptance of a basic concept of the term in the inter-
national sphere, as well as to identify in what sense the
Rule of Law should be understood, what are its inhe-
rent elements and how it can be achieved and promoted
in such sphere.

The hypothesis articulated is that even though do-
mestic concepts of the Rule of Law cannot be trans-
posed to the international sphere, enough elements can
be found in such sphere to support the adoption of an
international conception of the term. For this analysis,
the paper is divided into two topics. In the first, the di-
fficulties in defining Rule of Law will be analyzed, in
order to understand the reasons behind the lack of a
precise definition of the term in the international sphe-
re. In the second, considerations will be made about the
elements that make up the concept in the international
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sphere, in order to outline which measures are necessa-
ry to promote the concept.

The research, conducted by the deductive method, is
eminently theoretical and qualitative, having, with regard
to its objectives and means, a descriptive, exploratory,
bibliographical and documental nature. A constructivist
approach to international relations (as opposed to ra-
tionalist descriptions of international relations), based
mainly on the theoretical approaches of Brunnée and
Toope' and Gorobets?, is adopted, importance being
given to the social environment and constant interac-
tions as main mechanisms that influence international
law and politics.

2 The difficulties of a direct
transposition of the concept to the
international level

Although no government in the world (including
countries considered authoritarian and illiberal regimes)
rejects the Rule of Law;, it being evident that adherence
to its terms is accepted as a measure of governmental
legitimacy, an international conception of the Rule of
Law is still an elusive notion today, its meaning being
difficult to precisely articulate. As asserted by Tamana-
ha, “the Rule of Law is in the peculiar state of being
the preeminent political ideal of legitimacy in the world
today, without a precise agreement on what precisely it
means’”.

Given the inclusion of the term as a relevant aspect
for the good functioning of international relations, it is
necessary to make some clarifications as to what can be
understood as Rule of Law and as to the applicability
of the term in the international sphere. This is because
the lack of establishment of official criteria to characte-
rize the term (there is no undisputed official concept of

! BRUNNEE, Jutta; TOOPE, Stephen. Interactional legal theory,
the international Rule of Law and global constitutionalism. In:
LANG, A,; WIENER, A. (ed.). Handbook on global constitutionalism.
Cheltenham: Edward Elgar Publishing, 2017. p. 170-182; BRUN-
NEE, Jutta; TOOPE, Stephen. Legitimacy and legality in international
law: an interactional account. Cambridge: Cambridge University
Press, 2010.

2 GOROBETS, Kostiantyn. The international Rule of Law and the
idea of normative authority. Hague Journal on the Rule of Law, v. 12,
p. 227-249, 2020.

> TAMANAHA, Brian Z. On the Rule of Law: history, politics, theo-
ry. Cambridge: Cambridge University Press, 2004. p. 04.

the term in the international scenatio) prevents its pro-
motion, a fact that can hinder the adequate protection
of human rights and the promotion of democracy and
sustainable development.

Some reference to the elements that characterize the
Rule of Law can be found in Aristotle; Roman jurists;
Enlightenment philosophers like Hobbes, Locke, Rou-
sseau, Montesquieu; and German philosophers such as
Kant and Hegel in the 19th century and Hayek, Rawls,
Scalia and Zemin in the 20th century, each author brin-
ging a different contribution to the comprehension of
the concept.

The literature in general uses the term Rule of Law
to eminently refer to the relationship between law and
the exercise of power, but, despite this fact, there is no
single and widely accepted definition of the concept,
disagreements stemming from differences between
countries’ distinct legal, political and cultural histories
and the fact that there is no consensus concerning the
elements that are inherent to the concept even among
those countries with similar historical traditions®.

Regarding the disagreements between the different
legal traditions, these discussions derive from the fact
that there is no exact correlation between the use of the
term in countries with common law traditions and civil
law traditions, of European influence. In the common
law tradition, the term Rule of Law presupposes the
existence of an autonomous law independent of the
State figure (which is not included in the concept), whi-
le in civil law traditions the Rechtsstaat, the Etat de Droit
ot the Statto di Diritto dictate that it is up to the State to
limit itself through the creation of laws, the concept
being eminently linked to the figure of the State’.

It is important to note that the association of the
Law with the figure of the State (association that occurs
in civil law countries) derives from the fact that Law
and the State are traditionally seen as complimentary
and even synonyms. In this view, the Law is normally
seen as an institutional order established by a sovereign
authority, a State, which maintains such order through

* KRYGIER, Martin. Rule of Law (and Rechtsstaat). In: SILK-
ENAT, James R.; HICKEY JR., James E.; BARANBOIM, Peter
D. (ed.) The Legal Doctrines of the Rule of Law and the 1.egal State (Re-
chisstaat). Switzerland: Springer, 2014. p. 45-60.

> KRYGIER, Martin. Rule of Law (and Rechtsstaat). In: SILK-
ENAT, James R.; HICKEY JR., James E.; BARANBOIM, Peter
D. (ed.) The Legal Doctrines of the Rule of Law and the 1.egal State (Re-
chisstaat). Switzerland: Springer, 2014. p. 45-60.
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the threat of the exercise of coercive power. This corre-
lation creates certain skepticism as to the possibility of
an existence of an international conception of the Rule
of Law and must be overcome®.

Despite the different historical roots and particu-
lar legal traditions, Kirchheimer teaches that there is a
common denominator between the concepts, which lies
in the simple idea that individuals are better protected
when there are specific demands that can be addressed
to institutions limited by norms and criteria of perma-
nence and legal security, than when entrusted to transi-
tory personal relationships and situations, characterized
by imprecision’. Considering this, scholars in general
may present different views of the Rule of Law, but
no one denies that the concept refers to the realization
of impartial justice, free from oppression or arbitrary
powet®.

Thus, in all traditions, Rule of Law refers to the limi-
tation of the indiscriminate use of power and its cons-
traint through the law’, Palombella teaching that in any
and all definitions the Rule of Law concerns the exis-
tence of norms that limit or counterbalance power, re-
gardless of their form, structure or who applies them, it
being a concept applied to confront any form of power
and government and the arbitrariness resulting from the
misuse of power!’.

This search for limiting power and arbitrariness
through law is the main element of the concept at the
national level, whether in the Anglo-Saxon tradition or
in the continental European tradition or in other con-

¢ BARBOSA, Luiza Nogueira; MOSCHEN, Valesca Raizer Borges.
O direito transnacional (“global law”) e a crise de paradigma do esta-
do-centrismo: é possivel conceber uma ordem juridica transnacion-
al? Revista de Direito Internacional, Brasilia, v. 13, n. 3, p. 145-158, 2016.
" KIRCHHEIMER, Otto. The Rechtsstaat as Magic Wall. In:
SCHEUERMAN, William E. (Ed.) The Rute of Law nnder siege: select-
ed essays of Franz I.. Neumann and Otto Kirchheimer. California:
University of California Press, 1996. p. 243-263.

8 SELLERS, Mortimor N. S. What is the Rule of Law and why is
it so important? In: SILKENAT, James R.; HICKEY JR., James E.;
BARANBOIM, Peter D. (ed.). The legal doctrines of the Rule of 1aw and
the Legal State (Rechtsstaat). Switzetland: Springer, 2014. p. 3-14.

? SANTOS, Gilberto Anténio Duarte. O conceito de Rule of Law nas
relages internacionais: direitos humanos e restricoes a liberdade de
navegac¢io nos oceanos. 2015. Dissertacdo (Mestrado em Relacoes
Internacionais) — Instituto de RelagGes Internacionais, Universidade
de Brasilia, Brasilia, 2015.

1" PALOMBELLA, Gianluigi. The Rule of Law as an institutional
ideal. In: MORLINO, Leonardo; PALOMBELLA, Gianluigi (ed.).
Raule of Law and democracy: inquiries into internal and external issues.
Leiden: Brill, 2010. p. 3-37.

texts, such as in the Arab wotld, where the idea of so-
vereignty of law in opposition to unrestricted power
is also established as an essential element!-'?, Since its
origin (in the Magna Carta of 1212 and the Bill of Ri-
ghts, for instance), the term has been associated with
the search for the prevention of tyranny, which is why
in its various meanings it is identified with the require-
ment of legal processes and norms that enable accoun-
tability and the consequent constriction of the abuse
of power".

Furthermore, and of greater significance than the
conceptual imprecision resulting from the evolution of
the concept in countries of different legal traditions,
there are discussions regarding the elements that are
inherent to the concept, or rather, regarding the adop-
tion of a “formal” or “minimalist” perspective of the
Rule of Law, or of a “substantial” or “material” pers-
pective of the term. The minimalist perspective limits
the analysis to the formal properties of Law and legal
institutions, identifying such properties as the only ele-
ments necessary to define the concept, while the mate-
rial perspective is broader, requiring the analysis of the
existence of substantive elements in the Law, such as
democracy, economic freedom and respect for human
rights'.

The minimal or formal approach brings together a
smaller number of components, emphasizing the ins-
trumental limits to the exercise of State authority®,
pointing out as requirements of the Rule of Law only
the existence of a positive right and its fulfillment and
removing from the concept any moral connotation or
weight'®. It is based on the idea of the importance of

I CHESTERMAN, Simon. An International Rule of Law? Ameri-
can Journal of Comparative Law, v. 56, n. 2, p. 1-39, 2008.

12 In this sense Peerenboom argues that the rule of law is a con-
cept accepted by different ideological perspectives, whether among
Christians, Buddhists, libertarians, community, Muslims, democrats,
socialists and neo-Marxists, among others, all finding significant
value in the concept. In: PEERENBOOM, Randall. Human Rights
and Rule of Law: what’s the relationship? Georgetown International I aw
Review, v. 36, p. 809-945, 2005.

' ETHERTON, Terence. The universality of the Rule of Law as
an international standard. Israe/ Law Review, v. 53, n. 3, p. 469-483,
2018.

* KRYGIER, Martin. Rule of Law (and Rechtsstaat). In: SILK-
ENAT, James R.; HICKEY JR., James E.; BARANBOIM, Peter
D. (ed.) The Legal Doctrines of the Rule of Law and the 1.egal State (Re-
chisstaat). Switzerland: Springer, 2014. p. 45-60.

15 CHESTERMAN, Simon. An International Rule of Law? Ameri-
can Journal of Comparative Law, v. 56, n. 2, p. 1-39, 2008.

16 SANTOS, Gilberto Antdnio Duarte. O conceito de Rule of Law nas
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formality for the effectiveness of legal orders and, spe-
cifically in the international order, due to the fact that
such formality “makes it possible for each State to un-
derstand its substantive conception of global society, as
well as its vision of the scope of sovereign freedom in

legal concepts and categories™”-'%.

Academics such as Dicey, Friedrich Hayek and Jo-
sepf Raz defend the formal conception, basing their
definition of the Rule of Law on the eight principles of
the “morality of law” of Lon Fuller'’, and asserting that
issues such as substantive values can exist in the law,
but they are not strictly related to the Rule of Law. For
the theorists, for the concept in evidence it only matters
that there are rules and mechanisms that prevent the
State from manipulating citizens.

Dicey formulated the first modern analysis of the
Rule of Law in a liberal democratic system, and his con-
cept of the Rule of Law, in its formal perspective, is
widely accepted, despite being criticized. For him, the
Rule of Law has three meanings, namely, the absolute
supremacy or predominance of law in opposition to the
arbitrary influence of power; equality before the law or
the equal subjection of all classes and even the rulers
to the law; and the subjection to a general jurisdiction
of ordinary courts, which are the best source of legal
protection®.

In Hayek’s conception, also a liberalist, the Rule of
Law must be understood as a pressing measure for free-
dom. For the scholar, the term means that the gover-

relages internacionais: direitos humanos e restricdes a liberdade de
navegac¢io nos oceanos. 2015. Dissertacdo (Mestrado em Relacoes
Internacionais) — Instituto de RelagGes Internacionais, Universidade
de Brasilia, Brasilia, 2015.

7 KOSKENNIEMI, Martti. Entre a apologia e a utopia: A politica
do direito internacional. Revista de Direito Internacional, Brasilia, v. 15,
n. 1, p. 25, 2018.

% In the original: “[...] torna possivel a cada Estado compreender
sua concepgio substancial de sociedade global, bem como sua visao
acerca do alcance da liberdade soberana em conceitos e categorias
juridicas”.

" Lon Fuller argues that the rule of law is a necessary internal vir-
tue of any functioning legal system, without which law does not
exist. For him, eight conditions must be met so that it is possible
to speak of the Rule of Law, namely: (1) a system of general rules;
(2) publication of the rules; (3) no retroactive application; (4) clear
and intelligible rules; (5) non-existence of contradictory rules; (6)
practicable rules; (7) consistency of rules over time and (8) congru-
ence between official actions and stated rules. In: FULLER, Lon.
The morality of law. New Haven: Yale University Press, 1969.

% DICEY, Albert Venn. Introduction to the Study of the Law of the Con-
stitution. L.ondon: Macmillan and Co, 1915.

nment, in all its actions, is governed by rules set and
announced in advance — rules that allow to predict with
reasonable certainty how the authority will use its coer-
cive powers in certain circumstances and to plan indivi-
dual businesses based on that knowledge. For him, an
order governed by the Rule of Law has three attributes:
laws must be general, equally applicable and endowed
with certainty?’. Hayek’s definition refers to the notion
of “legal freedom”, in the sense that the Rule of Law
promotes freedom by allowing individuals to know the
extent of activities they can exercise freely, without
being exposed to government coercion®.

Another important theorist, allied to the formal
conception of the Rule of Law, is Joseph Raz. For the
theorist, the Rule of ILaw is not to be confused with
legal norms or with the purposes of a State, being, in
fact, a negative virtue, associated with the capacity that
norms have to guide the conduct of individuals, in or-
der to prevent arbitrary use of Law by public agents. In
his view, the Rule of Law is indifferent to values, not
being a summary of the general qualities that a legal sys-
tem should aspire, not being synonymous with general
justice and not referring to democratic values, but only
referring to the existence of factors that allow the law to
provide effective guidance to those it addresses™.

In this regard, he lists 08 elements that must be
found in a system based on the Rule of Law: (1) all laws
must be prospective, open and clear; (2) the law must
be relatively stable; (3) the elaboration of specific laws
(specific legal orders) must be guided by open, stable,
clear and general rules; (4) the independence of the ju-
diciary must be guaranteed; (5) the principles of natural
justice must be observed; (6) Courts should have review
powers over the implementation of the other princi-
ples; (7) Courts should be easily accessible; and (8) cri-
me prevention agencies must not be allowed to pervert

the law?*.

In these “thin” conceptions, it is argued that the Rule
of Law is just one of the virtues of alegal system, while
there are others, such as justice, for example, that a sys-

2 HAYEK, Friedrich August von. Lan, Legislation and Liberty: rules
and order. Chicago: University of Chicago Press, 1978.

2 TAMANAHA, Brian Z. On the Rule of Law: history, politics, the-
ory. Cambridge: Cambridge University Press, 2004.

# RAZ, Joseph. The authority of law: essays on law and morality. 2.
ed. Oxford: Oxford University Press, 2009.

# RAZ, Joseph. The authority of law: essays on law and morality. 2.
ed. Oxford: Oxford University Press, 2009.
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tem may or may not possess to a certain degree. Rule of
Law, therefore, relates to the idea of legal formality, as
a set of requirements about how the law should work.

Saying that there is the Rule of Law in a system
means that there are clear rules, known in advance, sta-
ble, that do not prescribe the impossible, that are not
applied retroactively, that are created through clear and
known processes, according to pre-fixed rules, which
are generically applicable to everyone, without distinc-
tion, as well as that the courts are accessible and allow
the review of government guidelines. There are no re-
quirements regarding the content of the norms®. There
are no considerations about fundamental rights, equity
ot justice, only procedural requirements and restrictions
on the form of the law being imposed®.

From this perspective, the Rule of Law is more ea-
sily identifiable, because it has fewer elements. For this
reason, it is the view that is most widely accepted by
different governments, particularly non-democratic so-
cieties, which tend not to identify the term with issues
that refer to the analysis of the morality of Law?’". This
is because non-democratic governments identify the
material perspective with a kind of imperialism of va-
lues and institutions, which leads to ethical disputes, and
defend that the broadening of the term in such a way
to include any connotation that is desirable removes the
usefulness of using the concept®™. As pointed out by
Krygier:

Partisans of thin versions, on the other hand, of-
ten associate the thickness insisted on by moralists
with a combination of parochialism and imperia-
lism about values and institutions. Why should we
assume, either as a matter of fact or of value, that
all cultures value the same things from law? Meta-
-ethical disputes this raises are too large to be resol-
ved here, but there is another worry about too thick
an account of the Rule of Law. As Joseph Raz has

argued, ‘thick’ conceptions have a tendency to wash

away all distinction between the Rule of Law and

anything else we might want®.

» GOROBETS, Kostiantyn. The international Rule of Law and the
idea of normative authority. Hague Journal on the Rule of Law, v. 12,
p. 227-249, 2020.

% TAMANAHA, Brian Z. Oz the Rule of Law: history, politics, the-
ory. Cambridge: Cambridge University Press, 2004.

7 BINGHAM, Tom. The Rule of Law. Londres: Penguin Books,
2010.

# KRYGIER, Martin. Rule of Law (and Rechtsstaat). In: SILK-
ENAT, James R.; HICKEY JR., James E.; BARANBOIM, Peter
D. (ed.) The Legal Doctrines of the Rule of Law and the 1.egal State (Re-
chisstaat). Switzerland: Springer, 2014. p. 45-60.

# KRYGIER, Martin. Rule of Law (and Rechtsstaat). In: SILK-

It is often preferable to use such “thin” approaches
to make comparisons between countries, as it allows the
concept to be applied to heterogeneous contexts and
to non-democratic states™. It refers to a way of concei-
ving the term coherently with the various contexts in
which it is invoked, a coherence that although requires
the non-inclusion of political values, such as democracy
and the promotion of human rights, in its definition,
provides the means for the realization of these political
values. In the words of Chesterman:

To conceive of the Rule of Law in a manner cohe-
rent across the many contexts in which it is invoked
requires a formal, minimalist understanding that
does not seek to include substantive political out-
comes — democracy, promoting certain human ri-
ghts, redistributive justice or laissez-faire capitalism,
and so on — in its definition. These outcomes are
more properly sought in the political realm.7 Ne-
vertheless, examination of the functional manner in
which the Rule of Law is deployed in international
forums suggests important qualifications on how
the Rule of Law may be adapted as a meaningful
concept at the international level. In other words,
agreement on the meaning of Rule of Law requires
a formal conception of its content, but how that
content is applied to international law — where the
primary challenge is not the vertical relationship
of subjects to a sovereign, but the horizontal rela-
tionship of subjects to other subjects

requires a
functionalist understanding of its use.”

Other authors, however, allied to the substantial
perspective, assert the impossibility of associating the
term only with legal formality.

Among them, Philip Selznick suggests that the Rule
of Law has a more important connotation than just the
limitation of abuse of power based on legality, asser-
ting that it holds at its core the analysis of ethical or
moral issues™. Similarly, the renowned theorist Bobbio
clarifies that the Rule of Law in its strong sense is cha-

ENAT, James R.; HICKEY JR., James E.; BARANBOIM, Peter
D. (ed.) The Legal Doctrines of the Rule of Law and the 1.egal State (Re-
chisstaat). Switzerland: Springer, 2014. p. 53.

% SANTOS, Gilberto Anténio Duarte. O conceito de Rule of Law nas
relages internacionais: direitos humanos e restricdes a liberdade de
navegac¢io nos oceanos. 2015. Dissertacao (Mestrado em Relagoes
Internacionais) — Instituto de RelagGes Internacionais, Universidade
de Brasilia, Brasilia, 2015.

3 CHESTERMAN, Simon. An International Rule of Law? Ameri-
can Journal of Comparative Law, v. 56, n. 2, p. 3, 2008.

2 SELZNICK, Philip. Legal cultures and the Rule of Law. In:
KRYGIER, Martin; CZARNOTA, Adam. (ed.) The Rute of Law after
communism. Aldershot: Ashgate/Dartmouth, 1999. p. 21-38.
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racteristic of liberal doctrine™-*, demanding that the
constitutionalization of natural rights be considered an
inherent element of the term. In this view, the Rule of
Law would not only refer to the subordination of pu-
blic powers to norms, but also to the material subordi-
nation of norms to some inviolable fundamental rights.

Ronald Dworkin also presents a substantialist pers-
pective, understanding that individual rights necessarily
compose the concept of Rule of Law. For the theorist,
Law consists of mote than norms, it also harbors im-
manent moral and political principles, which are present
even when they are not previously recognized. Accor-
ding to Dworkin, the community has a set of coherent
and shared political and moral principles and the set
of norms represents the community’s effort to captu-
re moral rights. Due to this, material issues necessarily
are an inherent part of the Rule of Law, even if moral
and political principles are not transposed into positive

norms>.

It is important to note that among the different
substantial conceptions some are “thicker” than others,
depending on the values that are instilled in the notion
of Rule of Law. According to Tamanaha, in addition
to the criteria of legal formality inherent to all concep-
tions of Rule of Law, the thinner substantial versions
list the presence of individual rights in the concept, the
intermediate ones insert values such as dignity, demo-
cracy of justice®, while the thicker versions, in addition

% BOBBIO, Notbetto. Liberalisn and Democracy. Translation: Martin
Ryle and Kate Soper. London: Verso, 1990.

* For Bobbio, the concept in its strong sense is composed of all
constitutional mechanisms that prevent or hinder the arbitrary and
illegitimate exercise of power and prevent the abuse or illegal ex-
ercise of this power, such as: the control of the Executive by the
Legislative; the control of the Legislative by a jurisdictional court; a
relative autonomy of the local government in relation to the central
one; an independent judiciary; and the material submission of laws
to fundamental rights. On the other hand, for the theorist, the con-
cept is weak when referring only to the non-despotic State, that is,
governed by laws and not by men. In: BOBBIO, Norberto. Liberal-
ism and Democracy. Translation: Martin Ryle and Kate Soper. London:
Verso, 1990.

» DWORKIN, Ronald. A matter of principle. Harvard University
Press: Cambridge, 1985.

* This intermediate version, is the notion primarily adopted by
Western societies. For Tamanaha, however, it is forgotten that the
basis of the Rule of Law does not include, as an intrinsic require-
ment, democracy or individual rights, which for the theorist are only
instilled in the concept because normally the three elements (legal
formality, democracy and individual rights) come and work together
in Western liberal democracies. In: TAMANAHA, Brian Z. On the
Rule of Law: history, politics, theory. Cambridge: Cambridge Univer-

to individual rights and mentioned values, add to the list
elements such as equity and social well-being”. Anyway,
despite the different views, what is perceived is that all
substantial theories of the Rule of Law are broader than
the formal perspectives, referring to the presence in the
concept of set of ideals aimed at promoting values™.

In general, in addition to the demand of the exis-
tence of norms that have the characteristics clarified by
Fuller, substantial perspectives normally convey the ne-
cessity of such norms being promulgated by a democra-
tic legislature, of the existence of independent courts,
capable of ensuring that such norms are enforced, of
the possibility of holding governments accountable, in
order to prevent abuse or oppression, and of a focus
on the protection and promotion of human rights and
dignity®.

Gorobets warns that, in this perspective, the Rule
of Law appears as an element of a theory of justice,
not referring to a virtue of a legal system, but to “The”
virtue of the system, the political and moral ideal that
encompasses principles and values that form an image
of a better society”. The concept in this view includes
values such as dignity, democracy, equality, justice, free-
dom, etc. As Dworkin points out, the Rule of Law, in
this conception, “|...] is the ideal of rule by an accurate
public conception of individual rights. It does not dis-
tinguish [...] between the Rule of Law and substantive
justice; on the contrary it requires, as part of the ideal

of law, that the rules [..
2941

.] capture and enforce moral
rights

Although the concept is not fully endorsed by the
international community®, this is the view adopted by

sity Press, 2004.

7 TAMANAHA, Brian Z. On the Rule of Law: history, politics, the-
ory. Cambridge: Cambridge University Press, 2004.

¥ CHESTERMAN, Simon. An International Rule of Law? Ameri-
can Jonrnal of Comparative Law, v. 56, n. 2, p. 1-39, 2008.

¥ ETHERTON, Terence. The universality of the Rule of Law as
an international standard. Israe/ Law Review, v. 53, n. 3, p. 469-483,
2018.

# GOROBETS, Kostiantyn. The international Rule of Law and the
idea of normative authority. Hague Journal on the Rule of Law, v. 12,
p. 227-249, 2020.

' DWORKIN, Ronald. A wmatter of principle. Harvard University
Press: Cambridge, 1985. p.11-12.

2 According to Arajirvi (2018), the lack of full endorsement of
the concept is due precisely to the fact that some States do not fully
agree with the elements used to clarify the concept, since the express
reference to the protection of human rights and the institution of a
diversity of elements for its implementation implies the adoption of
a concept permeated by moralistic conceptions about good govern-
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the UN, according to the definition of Rule of Law pre-
sented in 2004 by the then UN Secretary General, who,
based on the Brabhini Report (1993), defined in the report
The Rule of Law and transitional justice in conflict and post-
-conflict societies the concept as:
[...] a principle of governance in which all persons,
institutions and entities, public and private, inclu-
ding the State itself, are accountable to laws that
are publically promulgated, equally enforced and
independently adjudicated, and which are consis-
tent with international human rights norms and
standards. It requires, as well, measures to ensure
adherence to the principles of supremacy of law,
equality before the law, accountability to the law,
fairness in the application of the law, separation
of powers, participation in decision-making, legal
certainty, avoidance of arbitrariness and procedural
and legal transparency™®.

The UN, through this report, introduces the main
bases for the substantive delimitation of the Rule of
Law, namely, the consistency of norms with internatio-
nal human rights standards. This consistency is seen by
the Organization and by substantial theorists, such as

Bingham®, Etherton® and Krygier*

, as an inseparable
element of the concept, which should guarantee, for
the authors, equal application and protection of indivi-
dual, social, political and economic rights. Likewise, this
is generally the view adopted by human rights activists,
as the concept provides rhetorical support for particular

political agendas®’.

The substantial perspective, therefore, refers to a
concept related to an ideal condition to be pursued,
there being a utopian character in such a definition®. In

ance. In: ARAJARVI, Noora. The Rule of Law in the 2030 Agenda.
The Hague Journal on the Rule of Law, Berlin, v. 10, n. 1, p. 187-217,
2018.

% UNITED NATIONS [UN]. Security Council. Repport n.
S/2004/616. The Rule of Law and transitional justice in conflict and post-
conflict societies: report of the Secretary General. UN Security Council,
2004, paragraph 6.

# BINGHAM, Tom. The Rule of Law. Londres: Penguin Books,
2010.

# ETHERTON, Terence. The universality of the Rule of Law as
an international standard. Israe/ Law Review, v. 53, n. 3, p. 469-483,
2018.

¥ KRYGIER, Martin. Rule of Law (and Rechtsstaat). In: SILK-
ENAT, James R.; HICKEY JR., James E.; BARANBOIM, Peter
D. (ed.) The Legal Doctrines of the Rule of Law and the 1.egal State (Re-
chisstaat). Switzerland: Springer, 2014. p. 45-60.

Y PEERENBOOM, Randall. Human Rights and Rule of Law:
what’s the relationship? Georgetown International 1.aw Review, v. 36, p.
809-945, 2005.

# PALOMBELLA, Gianluigi. The Rule of Law as an institutional
ideal. In: MORLINO, Leonardo; PALOMBELLA, Gianluigi (ed.).

this view, the Rule of Law is “an ideal situation in which
international law generates predictability and order, res-
triction on arbitrary power and equality between actors
in the international system respecting human rights”*->"

(free translation).

There are criticisms to this perspective, derived in
particular from the defense of the idea that the inclu-
sion of substantial values in the concept may imply the
defense of a specific social philosophy, which disregar-
ds the different ways of conceiving the law”".

The criticisms of Koskenniemi stand out, as he su-
ggests that the substantial conception and its application
to the international scene implies in a certain way a type
of Western culture domination over other cultures™. Si-
milarly, Raz asserts that the association of the Rule of
Law with substantial values or with the rule of good
law in reality is an attempt to diffuse a complete social
philosophy, which, in his view, removes the usefulness
of the concept. Considering this, the author concludes
that in reality the Rule of Law, that “[...] is just one of
the virtues by which a legal system may be judged and
by which it is to be judged”, should be seen as “[...] a
political ideal which a legal system may lack or possess

to a greater ot lesser degree”™.

Although there are claims within the United Nations
that it is necessary to give a substantial concept to the
Rule of Law, to date no agreement has been reached,
due to objections arising from some States. There is
only an agreement on the basic elements already pre-
-agreed upon by the States regarding the concept of
the Rule of Law, namely, the authority of law, equality
before the law, accountability and non-discrimination

Raule of Law and democracy: inquiries into internal and external issues.
Leiden: Brill, 2010. p. 3-37.

¥ SANTOS, Gilberto Antdnio Duarte. O conceito de Rule of Law nas
relages internacionais: direitos humanos e restricdes a liberdade de
navegac¢io nos oceanos. 2015. Dissertagao (Mestrado em Relagoes
Internacionais) — Instituto de RelagGes Internacionais, Universidade
de Brasilia, Brasilia, 2015.

* In the original: “/...] uma situagio ideal em que o direito internacional
gera previsibilidade e ordem, restrigio ao poder arbitrdrio e isonomia entre os
atores no sistema internacional respeitando os direitos humanos”.

>t RAZ, Joseph. The authority of law: essays on law and morality. 2.
ed. Oxford: Oxford University Press, 2009.

2 KOSKENNIEMI, Martti. From apology to ntopia: the structure
of international legal argument. Cambridge: Cambridge University
Press, 2005.

% RAZ, Joseph. The Rule of Law and its Virtue. In: RAZ, Joseph.
The authority of Law: essays on Law and morality. Oxford: Clarendon
Press, 1979. p. 211.
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(as provided for in the 2072 Declaration of the High-Level
Meeting of the General Assembly on the Rule of Law at the
national and international levels), there being, on the other
hand, no consensus on the inclusion of human rights
in the concept.

Given this and the criticisms to the substantial
conceptions, many researchers, such as Chesterman™,
praise that a definition that is applicable and acceptable
between political and cultural systems is necessarily a
formal one, which list as essential elements to the con-
cept only the existence of a government of laws™ (whi-
ch have the basic characteristics suggested by Fuller),
the supremacy of law (which relates to the requirement
that laws are also applied to state authorities and to state
bodies such as the judiciary, which must be indepen-
dent and transparent for the application of such laws
in specific cases) and equality before the law (ie, equal
protection without discrimination).

The political neutrality of formal notions makes
them more acceptable in the international community™,
avoiding debates about the superiority of political theo-
ries of justice, particular conceptions of economy, po-
litical orders and human rights. It avoids accusations of
ethnocentrism and imperialism, which, as stated by Pee-
renboom, is necessary in the current scenario of plu-
ralism and fragmentation of law, culture and society”’.

Although it is understood that it is not possible to
simply transfer a definition built in the domestic level to
the international sphere, there being no way of trying
to frame all the elements of a particular conception of
the Rule of Law to the external plane (as will be discus-
sed below), it is conveyed that in the event of such a
transposition, only a formal perspective would have the
power to be accepted by the international community.

* CHESTERMAN, Simon. An International Rule of Law? Aweri-
can Journal of Comparative Law, v. 56, n. 2, p. 1-39, 2008.

» Chesterman expresses that the government of laws at the inter-
national level requires non-arbitrary exercise of power, a fact that is
achieved both through the foundational concept of pacta sunt serv-
anda and through the establishment of an international protection
of human rights, of regimes for the regulation of international trade
and of institutions that guarantee international security. In: CHES-
TERMAN, Simon. An International Rule of Law? Awerican Journal
of Comparative Law, v. 56, n. 2, p. 1-39, 2008.

% BEAULAC, Stéphane. The Rule of Law in International Law to-
day. In: PALOMBELLA, Gianluigi; WALKER, Neil. (ed.). Relocating
the Rute of Law. Oxford: Hart Publishing, 2007. p. 197-223.

> PEERENBOOM, Randall. Human Rights and Rule of Law:
what’s the relationship? Georgetown International 1.aw Review, v. 36, p.
809-945, 2005.

Thus, in reference to the Rule of Law in the internatio-
nal sphere, it would be necessary to understand the term
according to the definition of Dicey, which is widely
accepted, that is, in the case of the existence of nor-
ms that have the characteristics pointed out by Fuller,
which are recognized as supreme and applied equally
to all States (aspect strictly related to the limitation of
the abuse of power), and in the case of the existence of
legal protection through judicial courts.

Now, despite being praiseworthy objectives, the in-
clusion of elements such as democracy and human ri-
ghts in the basic concept of the Rule of Law would hin-
der the possibility of its use in the international sphere.
Although human rights permeate international treaties,
and there are no norms contrary to human rights in the
international sphere, this objective does not integrate
the concept of the Rule of Law, and does not constitu-
te a requirement for the affirmation of a Rule of Law
at the international level. Furthermore, the demand for
democracy is also an issue that is criticized, considering
the wide range of States that do not adopt strictly de-
mocratic government regimes and that, nevertheless,
are part of the international community.

In any case, what has to be understood is that the
description of the Rule of Law with the use of one
concept or another (whether using formal or substan-
tial perspectives) actually results from the contempla-
tion of the term as a political doctrine and a way to le-
gally protect citizens against abuses of the government.
It refers to the existence of a government of laws, in
which the supremacy of the law is a necessary issue, in
the sense of limiting not only the conduct of subjects
of rights, but also of authorities and rulers responsible
for its creation and application. Gorobets ponders that
the only difference is that ‘thin’ versions do so “[...]
through establishing safeguards as to how laws should
be given a proper functionality, and the ‘thick’ theories
through ensuring that laws substantively reflect the va-

2758

lues and principles underlying individual rights

As Tamanaha argues, despite the elusive concept,
there are three common themes surrounding the Rule
of Law, namely, the limitation of the power of the so-
vereign government by law; the existence of formal le-
gality; and the supremacy of the law, by advocating a

* GOROBETS, Kostiantyn. The international Rule of Law and the
idea of normative authority. Hague Journal on the Rule of Law, v. 12,
2020. p. 231.
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government of laws and not of men®. These are the
elements that must be considered in order to unders-
tand the concept and its use as a requirement for gover-
nmental legitimacy and as a concept to be promoted in
the international sphere.

Specifically with regard to the use of the concept
in the international sphere, it is important to emphasi-
ze that theoretical constructions in general seek to link
to the concept of the Rule of Law in the international
arena to one of the substantial or formal perspectives,
seeking to identify in the international sphere the pre-
sence of elements of the domestic Rule of Law®. It
is for this reason that issues relating to the inclusion
of formal or material elements in the definition of the
Rule of Law to date permeate the doctrine on the sub-
jectin the existing debates between internationalists and
legal scholars.

Beaulac®, for example, promotes an entire reflection
on the subject and concludes for the need to externa-
lize the concept to the international sphere. Adopting
Dicey’s formal conception, the author, despite identi-
fying the existence of differences between the concepts
of the Rule of Law at the domestic and international le-
vels, these differences relating to the sources of law, the
subjects and the possibility of imposition and coercion
(considering that there is no formal authority that crea-
tes law in the international sphere, that the States, not
individuals, are the main actors and subjects and that
there are no mechanisms of coercion, such as a police
force, in the international sphere), concludes that “|...]
the formal core values of the Rule of Law are indeed
reflected, to a large extent, in the essential features of
the international legal system”.

However, some caution must be taken in promoting
an uncritical transposition of definitions built in the
domestic arena to the international sphere. There are

¥ TAMANAHA, Btian Z. On the Rule of Law: history, politics, the-
ory. Cambridge: Cambridge University Press, 2004.

“ BEAULAC, Stéphane. The Rule of Law in International Law
today. In: PALOMBELLA, Gianluigi; WALKER, Neil. (ed.). Relo-
cating the Rule of Law. Oxford: Hart Publishing, 2007. p. 197-223;
MCCORQUODALE, Robert. Defining the international Rule of
Law: defying gravity? International Comparative Law Quarterly, v. 65, p.
277-304, 2016; NARDIN, Terry. Theorizing the international Rule
of Law. Review of International Studies, v. 34, p. 385-401, 2008; PAVEL,
Carmen. The international Rule of Law. Critical Review of International
Social and Political Philosophy, v. 22, p. 1-20, 2019.

¢ BEAULAC, Stéphane. The Rule of Law in International Law to-
day. In: PALOMBELLA, Gianluigi; WALKER, Neil. (ed.). Relocating
the Rule of Law. Oxford: Hart Publishing, 2007. p. 220.

a number of particularities in the international sphere
that differentiate it from the domestic sphere, so that
the consideration of some elements that characterize
the Rule of Law at the domestic level to define the con-
cept in the international sphere fails to consider its own
characteristics.

As explained by Nasser and Ghirardi, the “standards
and certainties of domestic law are too dissimilar from

those of public international law”*

, mainly due to the
fact that the latter one, even when seen as primarily a
structured system of norms, has no central authority
charged with the creation of law and its application.
Unlike the internal order, organized hierarchically and
vertically, the international legal order is organized ho-
rizontally and in a decentralized way, being built for the
coordination of State relations. States assume volunta-
ry commitments, there beings no central authority that
can coercively enforce the law. On the contrary, at the
domestic level, norms are hierarchically imposed, and
compulsory compliance may be demanded, even in the
face of the existence of internal officials and institu-
tions capable of compelling individuals to observe legal

norms.

Furthermore, as envisaged by Barbosa and Mos-
chen®, because law in the international sphere “can
only be justified on the basis of a pluralist theory, its
criteria for verifying validity, effectiveness and legitima-
cy cannot be based on the measurement criteria of na-
tional legal systems”®. It is on this basis that it is stated
that efforts to prove that international law is similar to
domestic positive law and to assess the presence of ele-
ments of the domestic Rule of Law in the international
level are misguided. They refer to attempts to instill a
positivist perspective to international law, ignoring that
it, given its particularities, is mandatory and demands
compliance for other reasons, although there is no pos-
sibility of coercing States to compliance.

02 NASSER, Salem Hikmat; GHIRARDI, José Garcez. Around the
pyramid: Political-theoretical challenges to law in the age of global
governance. Revista de Direito Internacional, Brasilia, v. 15, n. 1, p. 66,
2018.

% BARBOSA, Luiza Nogueira; MOSCHEN, Valesca Raizer Borg-
es. O direito transnacional (“global law”) e a crise de paradigma do
estado-centrismo: é possivel conceber uma ordem juridica transna-
cional? Revista de Direito Internacional, Brasilia, v. 13, n. 3, p. 154, 2016.
# In the original: “[...] somente ser passivel de ser justificada a partir
de uma teoria pluralista, seus critérios de averiguacio de validade,
eficacia e legitimidade ndo podem estar fundamentados com base
nos critérios de aferi¢io dos sistemas juridicos nacionais”.
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In the same sense are the considerations of Ches-
terman, Crawford, Gorobets and Hurd, who consider it
impossible to strictly identify, in the international sphe-
re, elements that characterize the Rule of Law at the
level domestic.

Chesterman warns that the transposition of the
term to the international sphere fails to consider the
structural differences between international and domes-
tic law, especially the horizontal organization of sove-
reign entities, as opposed to the vertical hierarchy of
subjects under a sovereign, and the historical and poli-
tical context within which the concept of Rule of Law
is developed®. In the same sense, Crawford recalls that
the application of basic domestic values of the Rule of
Law to the international sphere is conditioned to an un-
derstanding of their differences, such as the fact that
there is no legislative system and the fact that decisions
are taken by consensus in the latter sphere®.

As Gorobets teaches, the “thin” and “thick” theo-
ries of the concept are actually the product of domestic
experience and legal practices. For him, scholars forget
that domestic and international versions of the Rule of
Law were shaped in response to different challenges.
The relevance of the term in the domestic scenatio
was the product of “|...] civil wars, revolutions, bills
of rights, and oppositions to the powers of kings, prin-
ces, and nobles”, while in the international space it is a
product of the need to take measures destined to “[...]
preventing and reducing suffering in wars, guaranteeing
the autonomy of states, securing their coexistence and
cooperation, achieving solidarity and furthering com-
mon goals, but also of fighting for sovereign equality
and liberation”. In addition, they forget that the appli-
cation of the term differs in each state, arising from
particular historical and constitutional developments, as
well as the dominant culture in each State®.

In the same sense, Watts exposes that:

[...] for at least two reasons these national notions of
the Rule of Law cannot be directly transposed to the
international level. First, the purposes which the Rule
of Law serves at the national level — usually invol-
ving the protection of the rights of the individual as

% CHESTERMAN, Simon. An International Rule of Law? Aweri-
can Journal of Comparative Law, v. 56, n. 2, p. 1-39, 2008.

% CRAWFORD, Jeremy. International law and the Rule of Law.
Adel Law Review, v. 24, p. 3-12, 2003.

¢ GOROBETS, Kostiantyn. The international Rule of Law and the
idea of normative authority. Hague Journal on the Rule of Law, v. 12,
p. 233, 2020.

against an otherwise all-powerful governing authori-
ty — are quite different from those which it might be
called upon to serve internationally; and second, the
morte specific requirements of the Rule of Law often
reflect a State’s particular historical and constitutional
evolution, and differ from State to State. The interna-
tional Rule of Law cannot be identified with any one
national meaning of the concept®.

Therefore, the structure and history that led to the
defense of the term at the international level differ signi-
ficantly, removing the possibility of justifying the trans-
position of the term to the international level. Further-
more, as Chesterman® and Hurd” claim, international
law in principle is not capable of satisfying some criteria
used to define the term in the domestic sphere”, a fact
that ends up generating the perception by the majority
of researchers that there is no international concept of
the Rule of Law or, at least, that the concept is deficient
at the international level, being just an aspiration.

Given these considerations, what is the international
conception of the Rule of Law? Is it really possible to
speak of the Rule of Law in the international sphere,
considering the impossibility of transposing the term in
its domestic sense to the global level? If so, what are its
constituent elements and how can it be promoted? These
are the issues that will be discussed in the following topic.

3 Requirements of the Rule of Law:
the obligation/authority of law and
the constant practices of legality

The main objective of the Rule of Law is to limit
arbitrariness in the execution of power, a concern that

% WATTS, Arthur. The international Rule of Law. German Yearbook
of International Iaw, v. 36, p. 16, 1993.

“ CHESTERMAN, Simon. An International Rule of Law? Ameri-
can Journal of Comparative Law, v. 56, n. 2, p. 1-39, 2008.

" HURD, Ian. The international Rule of Law and the domestic
analogy. Global Constitutionalism, v. 4, n. 3, p. 365-395, 2015.

' As Tamanaha (2004) points out, law at the global level has unique
characteristics that limit the simple analogy to the domestic defini-
tion of rule of law. This is because the international system regulates
relations between States, there is no formal Legislative or Executive
Power, the legal regimes applicable to a certain sovereign State are
usually only those that the State chooses to accept as applicable,
courts operate based on consensus, and there is no institutionalized
apparatus capable of coercively imposing sanctions. Under these
conditions, the notion of the rule of law at the international level
is elusive, depending on other criteria for its characterization. In:
TAMANAHA, Brian Z. On the Rule of Law: history, politics, theory.
Cambridge: Cambridge University Press, 2004.
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is valid both in international law and in domestic legal
systems. In this sense, Sundfeld’® explains that, in ge-
neral terms, the Rule of Law “is what is subordinated
to the Law, that is, subject to legal norms regulating its

action”” (

free translation), in contrast to the Police Sta-
te, where only individuals were subject to the law and

power was exercised without legal limitations.

The nature of such concern with the necessity of
limiting arbitrariness varies across different societies,
cultures and policies, but the fact is that the need to
limit State authorities” power has always been constant
among societies. According to Tamanaha, one of the
great contributions of the Rule of Law is precisely to
provide an answer to this need™.

The internationalization of the concept of Rule of
Law, in this sense, has significance, considering that it
reaffirms the possibility of international law serving as
an important element to contain abuse of power and
arbitrariness. Its applicability in the international sphere
is supported by a variety of international organizations
that attempt to conceive it as an ideology for internatio-
nal law, however, even so, the role of the Rule of Law
is assumed, and the real meaning of the concept in the
international sphere, the practical differences between
the application of the term domestically and globally
and the reasons for its promotion remain unclear”.

Despite the constant reference to the Rule of Law
at the international level in statements by the General
Assembly, the Secretary General and the UN Security
Council, these statements, in fact, only concern how the
Rule of Law must operate in national systems, repeating
the concept used to define the term in some domestic
systems. At no point there is an attempt to explain whi-
ch elements of the term are applicable to the internatio-
nal sphere, how it can be conceptualized, how it differs
from the Rule of Law in the domestic sphere and how
it can be promoted.

2. SUNDFELD, Carlos Ari. Fundamentos de Direito Piiblico. 5. ed. Sio
Paulo: Malheiros, 2012. p. 37.

7 In the otiginal: “/...] é o que se subordina ao Direito, vale dizer, que se
sujeita a normas juridicas reguladoras de sua agio”.

" TAMANAHA, Btian Z. On the Rule of Law: history, politics, the-
ory. Cambridge: Cambridge University Press, 2004.

» GOROBETS, Kostiantyn. The international Rule of Law and the
idea of normative authority. Hague Journal on the Rule of Law, v. 12,
p. 227-249, 2020.

¢ MCCORQUODALE, Robert. Defining the international Rule of
Law: defying gravity? International Comparative Law Quarterly, v. 65, p.
277-304, 2016.

Given these considerations and based on the pers-
pective that the Rule of Law is applicable to interna-
tional relations, even if in different ways than the Rule
of Law at the domestic level, it is understood that the
affirmation of the existence of an international con-
ception of the Rule of Law does not depend on the
merely formal analysis of the law. Nor does it depend
on analyzing the presence of substantial elements. It is
considered that this statement, in reality, depends on
the evaluation of the presence of a specific element,
namely, the perception of the obligation or authority of
international law.

In this line of interpretation, researchers such as
Brunnée and Toope”” and Gorobets™, sought to de-
monstrate in what sense it is possible to speak of the
Rule of Law without this transposition of the term
from the domestic to the external sphere. Although
they start from different theoretical basis, Brunnée and
Toope presenting a constructivist analysis of law and
Gorobets presenting an intermediate analysis between
constructivism and Matias Kumm’s” positivism, they
commonly emphasize that only in scenarios where the
existence of a basic element is identified, that is, the
authority (for Gorobets) or obligatory nature (for Brun-
née and Toope) of international law, it is possible to
affirm the existence of Rule of Law in the international
sphere. In this context of discussions, an urgent mea-
sure for the promotion of the Rule of Law at the inter-
national level would be to increase the recognition of
international law’s obligatory nature or authority.

Although the obligation or authority of law, called
legitimacy by Thomas Franck™, is also a relevant aspect

7 BRUNNEE, Jutta; TOOPE, Stephen. Legitimacy and legality in in-
ternational law: an interactional account. Cambridge: Cambridge Uni-
versity Press, 2010.

® GOROBETS, Kostiantyn. The international Rule of Law and the
idea of normative authority. Hague Journal on the Rule of Law, v. 12,
p. 227-249, 2020.

7 Kumm also refers to the authority of law as an essential element
for affirming the existence of a legitimate international Rule of Law.
His analysis, although important, is of a positivist nature, the scholar
arguing that the relationship between authority and law arises solely
from the legitimacy of the law, gained from the mere existence of
four principles: international legality; subsidiarity; adequate partici-
pation and accountability; and achieving results that do not violate
fundamental rights and are reasonable. In: KUMM, Mattias. Interna-
tional law in national courts: the international Rule of Law and the
limits of the internationalist model. 7rginia Journal of International
Law, v. 44, p. 22, 2003.

% FRANCK, Thomas M. The Power of Legitimacy among Nations. New
York: Oxford University Press, 1990.
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for the Rule of Law in the domestic sphere, the factors
that are essential for its perception in the international
sphere are distinct from the factors that promote it in-
ternally.

As already mentioned, the distinctive featutres of in-
ternational law, characterized by its horizontality, decen-
tralization, voluntariness and the absence of a central
authority that can enforce the law, does not remove the
obligation to comply with international standards, but
only implies the need to consider that this obligation is
derived from other elements, different from those that
impose it internally.

In the domestic sphere, Gorobets teaches that such
authority results from the presence of elements of the
Rule of Law (whatever the concept adopted) and the
existence of a “mediation of authority”, that is, the
existence of officers who are functionally and institu-
tionally differentiated from the subjects of rights and
are responsible for the creation, interpretation and ap-
plication of the law. That is, the authority of domestic
law stems from the existence of valid laws applicable
to all, the existence of institutions and officials that
can apply the law and the acceptance, by the people, of
the legitimacy that authorities and officials have for the
exercise of the abovementioned functions®.

On the other hand, in the international sphere, be-
cause there is no such mediation, due to the horizontal
nature of the creation and modification of international
law, authority would not derive from institutions and
officials, an aspect that, even so, would not imply the
perception that there is no Rule of Law at the interna-
tional level®.

In addition to the perspective of Gorobets, Brunnée
and Toope clucidate that in order to make possible this
affirmation of the obligatory nature of international
law and the effective affirmation of the existence of a
Rule of Law in the international sphere, it is not neces-
sary to consolidate this “mediation of authority”, but to
create conditions so that international law is perceived
by the subjects to which it is directed as endowed with
authority and, therefore, as mandatory™®.

8 GOROBETS, Kostiantyn. The international Rule of Law and the
idea of normative authority. Hague Journal on the Rule of Law, v. 12,
p. 227-249, 2020.

% GOROBETS, Kostiantyn. The international Rule of Law and the
idea of normative authority. Hague Journal on the Rule of Law, v. 12,
p. 227-249, 2020.

% BRUNNEE, Jutta; TOOPE, Stephen. Legitimacy and legality in in-

To this extent, it is required that the law be endowed
with a quality that is different from the other (non-legal)
rules of conduct, which generate consequences on the
behavior, conduct and practices of State authorities.
Only in this case would it be possible to speak of an
international conception of the Rule of Law. With this
in mind, what would be the factors that could genera-
te this perception, considering that there is no interna-
tional “mediation of authority”? How is it possible to
elevate this perception and, thus, progressively create
conditions for the effective consolidation of the Rule
of Law in the international sphere?

To answer such questions, the research constructed
by Gorobets is significant. At first, the researcher rea-
ffirms the essentiality of an international conception
of the Rule of Law and the search for its promotion,
arguing that its significance stems from the fact that it
provides a normative framework to be used to justify
or question social practices. Given this, the academic
asserts that the Rule of Law at the international level
refers to a meta-normative ideal that reflects the merits
of alegal order, in the sense that it allows its subjects to
guide their actions and adapt their behavior according
to predefined parameters®. Such construction enables
the understanding of the value that the Rule of Law has
to direct the actions of the individuals and States it is
addressed to.

The scholar emphasizes that this merit, however,
derives not only from formal elements of internatio-
nal law, but also from the authority of law®, which in
his perspective derives from an intrinsic quality of the
norms* combined with the perpetuation of repeated

ternational law: an interactional account. Cambridge: Cambridge Uni-
versity Press, 2010.

¥ GOROBETS, Kostiantyn. The international Rule of Law and the
idea of normative authority. Hague Journal on the Rule of Law, v. 12,
p. 227-249, 2020.

% Authority, teaches Gorobets, refers to a special relationship that
is established between the law and its addressees. A significant is-
sue is that it affects the practical reasoning of its subjects, in the
sense of highlighting the subjects’ obligation to observe the rules.
In: GOROBETS, Kostiantyn. The international Rule of Law and
the idea of normative authority. Hague Journal on the Rule of Law, v.
12, p. 227-249, 2020.

% Regarding this intrinsic quality, Gorobets explains that it is de-
rived both from the fact that States limit themselves through in-
ternational law, authority being recognized through their own sub-
jection to a set of standards of conduct that represent a balance
of reasons that are applied to them. In: GOROBETS, Kostiantyn.
The international Rule of Law and the idea of normative authority.
Hague Journal on the Rule of Law, v. 12, p. 227-249, 2020.
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practices that meet conditions of legality, not deriving,
therefore, from an institutional structure external to the
law (as opposed, therefore, to the authority that exists
in domestic orders).” Therefore, the Rule of Law at the
international level, for the author, would come from this
quality and from repeated practices, as it provides sub-
jects with protected reasons that legitimize actions in
the search for ensuring compliance and avoiding abuses.

Gorobets asserts that the Rule of Law is what ena-
bles the perception that the reasons offered by law are
protected reasons, the concept in this sense constituting
an element that lies between the mere affirmation of
the normative authority of law and the effective asser-
tion of such authority by the subjects of law™. Thus, the
progressive construction of this perception of autho-
rity, through repeated legal practices, would allow the
affirmation of the existence of an international concep-
tion of the Rule of Law. In the same sense, Nasser and
Ghirardi assert that Law in the international order is, in
effect, the result of negotiations and accumulated prac-
tice, combined with the conviction that such practice is
legally binding®.

Such construction resonates with the ideas presen-
ted by Fuller in his legal theory™, especially in light of
such scholat’s finding that the law, based on criteria of
legality, allows men to organize their lives and their re-
lationships with one another (giving them protected
reasons) and to limit the potential abuse of authority,
just as practical rationing with norms enables the buil-
ding of fidelity to the norms of the legal system. In the
same sense, Gorobets teaches that the Rule of Law is
important for guiding actions, as it gives agents reasons
for action”'.

¥ Gorobets points out that authority in the domestic sphere is dis-
tinct, not arising only from an intrinsic quality of norms, but from
the acceptance of the authority of officials who create, interpret and
apply the law. Delegation of authority at the domestic level assumes
that the end result of institutional deliberations must be accepted.
In: GOROBETS, Kostiantyn. The international Rule of Law and
the idea of normative authority. Hague Journal on the Rule of Law, v.
12, p. 227-249, 2020.

¥ GOROBETS, Kostiantyn. The international Rule of Law and the
idea of normative authority. Hague Journal on the Rule of Law, v. 12,
p. 227-249, 2020.

¥ NASSER, Salem Hikmat; GHIRARDI, José Garcez. Around the
pyramid: Political-theoretical challenges to law in the age of global
governance. Revista de Direito Internacional, Brasilia, v. 15, n. 1, p. 61-
69, 2018.

% FULLER, Lon. The morality of law. New Haven: Yale University
Press, 1969.

' GOROBETS, Kostiantyn. The international Rule of Law and the

It is understood that in any legal system (whether
domestic or international) the existence of formal ele-
ments characteristic of the Rule of Law (legality, supre-
macy of law, equality before the law and application of
law by courts, according to Dicey) induces the percep-
tion of authority or obligation. The norms, being for-
mally consolidated, attract their own adherence, as they
appear to be legitimate in the eyes of those to whom
they are addressed. This is because the identification
of the law as arising from transparent, clear and pre-fi-
xed processes, as originated from authorities that hold
power to create the law, as being non-discriminatory
and as being possibly imposed on violators, in principle,
consolidates the idea that it must be obeyed.

However, especially in the international system, pre-
cisely because of its coercive deficiency, it is required, in
addition to aspects of formality, the continuous cons-
truction of an international social system in which nor-
ms are seen as appropriate and mandatory, a construc-
tion that only occurs through repeated practices based
on international law. The form of law alone is not enou-
gh to generate changes in behavior. Such perception is
due to the consideration that the social system has an
eminent impact on State and other international actors’
conduct and, consequently, on the degree of complian-
ce with international norms and on the perception of
the authority of the law.

This position is also in line with the teachings of
Konrad Hesse. The renowned scholar, despite making
analyzes that are restricted to the domestic constitutio-
nal legal order, secking to delimit the factors that give
normative force to the Constitution, makes important
contributions to the understanding of the elements that
give force to law as a whole, including international law.
In seeking to outline how power is not an unrestricted
element, being limited by law, and how norms cannot be
simply disregarded, the theorist essentially explains that
the normative force of legal commandments depends,
in reality, on the content of the commandment and,
specifically, of legal praxis, that is, of constant practices
and concrete action. In this view, the meaning of legal
order in reality can only be appreciated if such order
and reality are considered in their dialogical relationship,

idea of normative authority. Hague Journal on the Rule of Law, v. 12,
p. 227-249, 2020.

CALIXTO, Angela Jank. Rule of law in the international arena: the importance of practices of legality. Revista de Direito Internacional, Brasilia, v. 18, n. 3, p. 111-130, 2021.

125



in their inseparable context and their reciprocal condi-
tioning”.

In this sense, the idea of the need to strengthen exis-
ting coercive mechanisms in the international system
for the consolidation of the Rule of Law at the interna-
tional level is refuted. As such, legality, equality before
the law, the supremacy of law and the presence of a
coercive apparatus in the international sphere are im-
portant (and essential, indeed), but the presence of such
elements is of no use if interactions between agents and
structures are not possible and there is no effective arti-
culation with the international system through constant
practices of legality. Such practices are the ones that
constantly build and rebuild the Rule of Law at the in-
ternational level.

In alignment with this view, Teixeira and Koche ex-
plain that the traditional conceptions, marked by the
figure of the State, by power, by normativity and by
structural criteria do not explain the judicial phenome-
non in global terms, which is more complex and brand,
demanding, for the perception of its authority, that dy-
namic interactions and practices in the global arena be
constantly conduced”.

This is also the understanding of Brunnée and Too-
pe, who, using the considerations of Fuller”, build an
“Interactional theory of law” (consisting of a “theory
of legal obligation”), to demonstrate how the Rule of
Law is constantly shaped through “practices of legali-
ty” and, at the same time, how the formal legality of
law and the other elements of the Rule of Law shape
interactions between agents and structures, creating the
perception of the mandatory nature of international
norms”. This idea is allied with Fullet’s conception that

%2 HESSE, Konrad. A forca normativa da Constituicio. Tradugio: Gil-
mar Ferreira Mendes. Porto Alegre: Sergio Antonio Fabris, 1991.

% TEIXEIRA, Anderson Vichinkeski; KOCHE, Rafael. Um direito
sem estado? Direitos humanos e a formagao de um novo quadro
normativo global. Revista de Direito Internacional, Brasilia, v. 10, n. 2,
p. 86-100, 2013.

% A difference with regard to Fuller’s doctrine is that Brunnée and
Toope focus their analysis on the international system and, in addi-
tion, seek to draw a difference between legal norms and other forms
of social normativity, a difference that was never Fuller’s focus.
For the professors, some distinction between legal obligations and
broader social norms is crucial to sustaining the rule of law tradition
that characterizes the international system.

% BRUNNEE, Jutta; TOOPE, Stephen. Interactional legal theo-
ry, the international Rule of Law and global constitutionalism. In:
LANG, A,; WIENER, A. (ed.). Handbook on global constitutionalism.
Cheltenham: Edward Elgar Publishing, 2017. p. 170-182.

law does not refer to a finished project, but to a cons-
tant challenge, which is formed and maintained through
continuous social practices, so that, for its existence and
consolidation it depends on the effective interaction

and cooperation between agents and structures”-”".

For Brunnée and Toope, what distinguishes law
from other types of social ordinances is the adheren-
ce to specific legality requirements, associated with the
Rule of Law. Such adherence, for the researchers, is not
achieved by power or force (which in their view does
not explain the sense of obligation that must exist in
international law), or simply due to the existence of
formal elements of law, but in view of the existence
of a sense of obligation (which constitutes the additio-
nal value of law) that only arises when States and other
actors perceive the process of creating the law as legiti-
mate and they interact with international norms, throu-
gh constant practices of legality®™. In this view, it is the
continuous interactions between different actors and
international structures that promote and enable the
affirmation of the existence of an international con-
cept of the Rule of Law, considering that they create a
social environment in which the obligation of respect
for international standards”.

In the discussion about Rule of Law in the intet-
national sphere, what is noted is that scholars of law
and international relations see the obligation as a mere
legal consequence of formal validity or state consent'”,

while others, in the opposite perspective, do not inqui-

% FULLER, Lon. The morality of law. New Haven: Yale University
Press, 1969.

7 Fuller, despite referring eminently to the domestic legal system
when elaborating his legal theory, believed in the mutuality between
agents and structures, arguing that the understanding of law requires
that attention be paid to both the actors and the structures in which
such actors interact. The relevance of his contributions, moreover,
stems from the fact that the legal scholar manages to explain the
law by admitting and maintaining diversity, an aspect that is relevant
when one understands that society is eminently polycentric and cul-
turally diverse, a fact that implies the impossibility of defending a
single political morality or the existence of a single central political
authority. In: FULLER, Lon. The morality of law. New Haven: Yale
University Press, 1969.

% BRUNNEE, Jutta; TOOPE, Stephen. Interactional legal theo-
ry, the international Rule of Law and global constitutionalism. In:
LANG, A,; WIENER, A. (ed.). Handbook on global constitutionalism.
Cheltenham: Edward Elgar Publishing, 2017. p. 170-182.

® BRUNNEE, Jutta; TOOPE, Stephen. Legitimacy and legality in in-
ternational law: an interactional account. Cambridge: Cambridge Uni-
versity Press, 2010.

10 HENKIN, Louis. How nations bebave: law and foreign policy. New
York: Columbia University Press, 1979.
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re about this issue of obligation, since they understand
that it does not exist, international actors acting in ac-
cordance with interests and rational choices!".

Brunnée and Toope, based on the theories of impor-
tant constructivist academics such as Thomas Franck,
Abraham Chaynes and Antonia Handler Chaynes, Ryan
Goodman and Derek Jinks, and Harold Koh, empha-
size, however, that inquiry concerning this obligation
is necessary, precisely because it is from this obligation
that the constant reinforcement and reconstruction of
the Rule of Law at the international level is promoted.
The scholars illustrate why the analysis of the Rule of
Law in the international sphere should pay more atten-
tion to the issue of obligation, the relevance of their
considerations arising from the fact that they refer both
to the properties of norms (as they influence and shape
behavior) and to the importance of the legal process for
consolidating the Rule of Law'®.

The theorists clarify, at first, that the obligation (in
the same sense as the authority of Gorobets) is relevant
not because it is something externally imposed on ac-
tors, but because it is something that results from the
commitment of all actors to a legal system and its nor-
ms, which generates an attitude in favor of the law that
is part of the actors’ very identity. In a second moment,
they teach that such an obligation cannot be understood
solely in terms of formal validity, because the formal
characteristics of norms, by themselves, do not clarify
how they generate influence. For them, the Rule of Law
exists when the rules that meet the criteria of legality

are embedded in real practices'”.

As to such consideration, that is, that not only for-
mality but also practices of legality generate obligations,
the professors, referring to the legitimacy criteria of
Thomas Franck'™-', express that:

1 DOWNS, George W; JONES, Michael A. Reputation, compli-
ance, and international law. The Journal of 1.egal Studies, v. 31, p. 95-
114, 2002; WALTZ, Kenneth N. Theory of International Politics. New
York: McGraw-Hill, 1979.

12 BRUNNEE, Jutta; TOOPE, Stephen. Legitimacy and legality in
international Jlaw: an interactional account. Cambridge: Cambridge
University Press, 2010.

15 BRUNNEE, Jutta; TOOPE, Stephen. Legitimacy and legality in
international law: an interactional account. Cambridge: Cambridge
University Press, 2010.

1" FRANCK, Thomas M. The Power of Legitimacy among Nations.
New York: Oxford University Press, 1990.

1% While Franck understands that legitimacy is a trait that can be
added to norms that are already mandatory, Brunnée and Toope,
on the other hand, understand that obligation does not stem only

The legitimacy of legal rules is enhanced when they
substantially meet criteria such as generality, pro-
mulgation, reasonableness, clatity or predictability —
criteria that overlap with Franck’s legitimacy factors.
As we have explained, fulfilment of these require-
ments builds legal legitimacy because these features
enable actors to reason with law. But interactional

obligation must also be practiced to maintain its

influence!®.

Legality, in this view, is relevant to creating a sen-
se of obligation. However, interactions, constant legal
practices, are of paramount importance for the effec-
tive consolidation of the Rule of Law at the interna-
tional level. The defense of these repeated practices as
an essential element is based on Aristotle’s “practical
reasoning”, implying the consideration that the Rule of
Law in the international sphere is best understood as a
discursive exercise, as a form of rhetoric that is carried
out with a purpose, so that it is modified and reinforced
through continuous practices of contestation, interpre-
tation and application, which is consolidated through

constant interactions'”’.

Furthermore, Tamanaha also points out the impor-
tance of rhetoric for the Rule of Law, clarifying that,
over time, thetoric becomes a dominant cultural value
and a vision of government and law shared by almost

everyone'”®

. The assertion that the government is limi-
ted by law and the belief in this idea over time becomes
a reality, depending on constant reassurance, through

constant practices.

Regarding this consideration, Brunnée and Toope
articulate that the process of creating legal obligation
is composed of three phases: a) first, States and actors
build common interests about what they want to achie-
ve through the law; b) second, international actors must
ensure that legality criteria are observed; c) third, the
norms in question must be constantly reinforced throu-
gh an ongoing practice of legality. In view of this third
phase, what is observed is that the mandatory power of

from the mere legitimacy of the rules, the authors adding the need
of the continuous participation of relevant actors in the process of
building the law and of constant practices based on legality criteria.
19 BRUNNEE, Jutta; TOOPE, Stephen. Legitimacy and legality in
international law: an interactional account. Cambridge: Cambridge
University Press, 2010. p. 96.

17 BRUNNEE, Jutta; TOOPE, Stephen. Interactional legal theo-
ry, the international Rule of Law and global constitutionalism. In:
LANG, A,; WIENER, A. (ed.). Handbook on global constitutionalism.
Cheltenham: Edward Elgar Publishing, 2017. p. 170-182.

1% TAMANAHA, Brian Z. On the Rule of Law: history, politics,
theory. Cambridge: Cambridge University Press, 2004.
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law, intrinsic to the concept of the Rule of Law, must
be cultivated and maintained, through a legal process of
constant interaction'”.

This interactional legal process reaffirms and re-
builds the Rule of Law, the consolidation of the Rule
of Law at the international level being, thus, a cons-
tant effort. This is because it is from such interactional
practice that it is revealed when power is exercised ar-
bitrarily and without legitimacy (violating the Rule of
Law). In this sense, the Rule of Law, despite having a
connotation of stability (generating predictability and
legal certainty), must be seen internationally as a dyna-
mic concept that is dependent on a continuous process
of reinforcement, precisely because the constant inte-
ractions between processes and mechanisms, or better,
practices of legality, generate a sense of obligation of

international law'"’.

When there is a practice of legality, actors can pur-
sue their interests and organize interactions through the
law'"". The Rule of Law in the international sphere is
the product of “|...] a felt sense of obligation, rooted

12 which arises

in a specific form of legal legitimacy
not only from the formal structure of norms, but of

the legal process, of constant interactions based on law.

In the domestic sphere, what is defended when
talking about the Rule of Law is the need to guarantee
of access to a non-discriminatory justice and to build
institutions and strengthen accountability mechanisms,
which are capable of holding authorities accountable in
case of arbitrariness or abuse of power. At the interna-
tional level, on the other hand, although such elements
are important, it is the interaction between agents and
structures that promotes the Rule of Law, precisely
because it is through these interactions, through legal

19 BRUNNEE, Jutta; TOOPE, Stephen. Interactional legal theo-
ry, the international Rule of Law and global constitutionalism. In:
LANG, A,; WIENER, A. (ed.). Handbook on global constitutionalism.
Cheltenham: Edward Elgar Publishing, 2017. p. 170-182.

110 BRUNNEE, Jutta; TOOPE, Stephen. Interactional legal theo-
ry, the international Rule of Law and global constitutionalism. In:
LANG, A,; WIENER, A. (ed.). Handbook on global constitutionalism.
Cheltenham: Edward Elgar Publishing, 2017. p. 170-182.

11 BRUNNEE, Jutta; TOOPE, Stephen. Interactional legal theo-
ry, the international Rule of Law and global constitutionalism. In:
LANG, A,; WIENER, A. (ed.). Handbook on global constitutionalism.
Cheltenham: Edward Elgar Publishing, 2017. p. 170-182.

12 BRUNNEE, Jutta; TOOPE, Stephen. Legitimacy and legality in
international law: an interactional account. Cambridge: Cambridge
University Press, 2010. p. 124.

practices, that conditions are built for the elevation of
the perception of international law’s obligatory nature.

4 Conclusion

The issue relating to the need to promote the Rule
of Law is perceived by the international community as
a pressing challenge and as one of imperative analysis.
This is because it is through such promotion that con-
ditions are created for advancing in the protection of
human rights and in the consolidation of democracy
and sustainable development.

However, when the promotion of the Rule of Law
at the international level is discussed, a series of con-
troversies permeate the theme, especially in light of the
fact that there is not only one definitive concept of Rule
of Law. The concept is influenced and derived from cul-
tural and historical aspects, so that the definition given
to the term depends on the analysis of the social and
political context in which the construction is formula-
ted. In view of this, the impossibility of speaking of
the Rule of Law at the international level as something
beyond a political ideal to be pursued is often asserted.

Attempts to uncritically transpose elements that ser-
ve to characterize the Rule of Law within liberal states
to the international legal order lead to problems, given
the differences between international law and domestic
law, such as the fact that there is no an effective se-
paration of powers or a mediation of authority at the
international level. For this reason, despite the repeated
affirmation by the international community of the es-
sentiality of promoting the Rule of Law at the interna-
tional level, during this work it was found that it is diffi-
cult to accurately delineate the elements that influence
the promotion of the Rule of Law in the international
sphere.

Despite the difficulties, however, after considering
the elements that are inherently part of the concept and
analyzing the different formal and substantial perspec-
tives that are usually used to characterize the term, the
need to partake a differentiated view when dealing with
the promotion of the Rule of Law in the international
order was perceived, precisely because of its coercive
deficiency, when compared to domestic law.
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Following the theoretical constructions of Brunnée
and Toope and Gorobets, it was outlined that this di-
tferentiate perspective is strictly related to the unders-
tanding that an international conception of the Rule of
Law is eminently linked not only to the existence and
identification of formal elements of law in the interna-
tional sphere (that is, the identification of the presence
of aspects of legality, equality before the law, supre-
macy of law and application of law by courts of law),
but also, and of greater importance, the existence of
a repeated articulation of different actors with the in-
ternational legal system, through constant practices of
legality. It is through these practices that the perception
of the mandatory nature of international law is raised,
an element that was found to be intrinsic to the concept
of the Rule of Law.

Such perspective derives from the perception that
Law considered in itself never refers to a finished pro-
ject. The Rule of Law refers to a constant challenge,
which is formed and maintained by continuous practi-
ces, depending in this way on the effective interaction
and cooperation between agents and structures. In this
sense, it was assessed that the promotion of the Rule of
Law in the international sphere is not necessarily only
about the strengthening of coercive mechanisms in the
international sphere (although the doctrine in general
urgently defends this need for such strengthening), but
mainly of building a social environment in which the
obligation/authotity of international law is recognized,
a construction that is carried out by constant practices

of legality.
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